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FINAL DECISION AND ORDER

INTRODUCTION AND PROCEDURAL HISTORY

On April 24, 2018, Augustus H. Hill, M.D., was charged by the Virginia Board of
Medicine (*Virginia Board”) with various violations of the Virginia Board’s practice act. On
February 15, 2019, after several postponements, the Virginia Board held a hearing that Dr. Hill
did not attend, though the Virginia Board found that he had been provided adequate notice. On
March 18, 2019, the Virginia Board issued a decision disciplining Dr. Hill for repeatedly
ordering unnecessary colonoscopies for four patients, ordering echocardiograms and stress tests
for three patients without adequate medical indication, and for refusing to provide information
and records to the Virginia Department of Health Professions investigators. The Virginia Board
imposed an indefinite suspension on Dr. Hill’s license for a period of not less than twelve
months.

Dr. Hill failed to report the pending Virginia charges, issued on April 24, 2018, on his
September 12, 2018 license renewal application with the Maryland State Board of Physicians
(“Board”). On October 21, 2019, Disciplinary Panel B of the Board issued charges against Dr.
Hill alleging that he fraudulently or deceptively obtained or attempted to obtain a license, Health
Occ. § 14-404(a)(1), unprofessional conduct in the practice of medicine, Health Occ. § 14-

404(a)(3)(11), and willfully making a false representation when seeking or making application for



licensure, Health Occ, § 14-404(a)(36). The Board also charged Dr. Hill with being disciplined
by a licensing ot disciplinary authority for an act that would be grounds for disciplinary action in
Maryland, Health Occ. § 14-404(a)(21). The grounds for discipline in Maryland include: Health
Occ. § 14-404(a)(3)(ii), unprofessional conduct in the practice of medicine; § 14-404(a)(19),
grossly overutilizes health care services; § 14-404(a)(22), fails to meet appropriate standards for
the delivery of quality medical or surgical care; and § 14-404(a)(33), fails to cooperate with a
lawful investigation.

The case was referred to the Office of Administrative Hearings (“OAH”) for a hearing
before an Administrative Law Judge (“ALJI”). On May 14, 2020, the State filed a motion in
limine to, among other things, exclude evidence from Dr. Hill collaterally attacking the findings
of the Virginia Board related to notice and sufficiency of the evidence. Dr. Hill filed an
opposition on May 29, 2020. On June I, 2020, after an oral presentation by the parties, the ALJ
granted the motion and excluded such evidence. On June 5, 2020, the evidentiary hearing was
held before the ALJ at OAH. At the hearing, the parties jointly introduced 10 exhibits. The
State presented testimony from a Board health policy analyst and Dr. Hill testified on his own
behalf. At the hearing, Dr. Hill conceded to the allegations in the Charges and the ALJ,
therefore, accepted the allegations of the Charges as proven.

On July 27, 2020, the ALJ issued a proposed decision concluding that Dr. Hill violated
Health Occ. § 14-404(a)(1), (3)(i1), (19), (21), (22), (33), and (36). The ALJ recommended a
sanction of an indefinite suspension of Dr. Hill’s medical license for a period not less than
twelve months and a fine of $5,000. Dr. Hill filed exceptions with Board Disciplinary Panel A
(“Panel A”), and the State filed a response to the exceptions. On November 4, 2020, the Board

held an exceptions hearing remotely via the Zoom platform.



FINDINGS OF FACT

In his written exceptions, Dr. Hill does not take exception to the ALJI’s Proposed
Findings of Fact. The ALJ found that Dr. Hill intentionally answered falsely that he did not have
pending charges in his license renewal application. Further, it is undisputed that the Virginia
Board disciplined Dr. Hill for various violations of the Virginia practice act. The Panel adopts
the ALI’s Proposed Findings of Fact. The ALI’s Proposed Findings of Fact (pages 5-10,
numbered paragraphs 1-20) are incorporated by reference into the body of this document as if set
forth in full. See attached ALJ Proposed Decision, Exhibit 1. The Findings of Fact were proven
by the preponderance of the evidence.

DISCUSSION

In the motion in limine filed at OAH, the State sought to preclude Dr. Hill’s collateral
attack on the 2019 Virginia Board Order, which disciplined Dr. Hill. Dr. Hill filed a written
opposition in response. After an oral presentation by both parties, the ALJ granted the motion
and excluded all evidence that would collaterally challenge the 2019 Virginia Board Order. Dr.
Hill filed exceptions arguiﬁg that the ALJ erred in granting the motion in limine and challenging
the term of the sanction.

At the OAH hearing, Dr. Hill “conceded to the charges,” essentially admitting to the
charges as they are set forth in the charging document. Dr. Hill provided mitigating evidence in
support of reducing the sanction. Dr. Hill admitted that his renewal application contained false
statements because he failed to report his pending disciplinary charges from Virginia and that he
was wrong to answer the question incorrectly. Dr. Hill did not provide any excuse for his false
statements. The facts and disciplinary grounds related to his failure to report were undisputed

and unchallenged. Dr. Hill also conceded that he was disciplined in Virginia for acts that would



be grounds for discipline in Maryland. Dr. Hill argues that the ALJ erred in granting the motion
in limine, which prevented him from admitting evidence to challenge the factual findings and
legal conclusions from the Virginia Board decision.
Analysis
In reciprocal discipline cases, Maryland Courts accept the factual findings and
adjudications of the misconduct in the other jurisdiction as conclusive evidence and do not
permit the relitigation of the facts in the underlying jurisdiction. Attorney Grievance Comm. of
Maryland v. Burghardt, 442 Md. 151, 157 (2015) (in reciprocal discipline cases the factual
findings of the originating jurisdiction are treated as conclusive evidence of misconduct);
Attorney Grievance Comm. of Maryland v. Scroggs, 387 Md. 238, 249 (2005) (“a respondent is
not aliowed, other than provided by our rules, to collaterally attack either the findings of fact or
the judgment rendered by the original jurisdiction™); Attorney Grievance Comm 'n of Maryland v.
Richardson, 350 Md. 354 (1998) (in reciprocal disciplinary proceedings, attorney cannot attack
or revisit the findings of fact made in the Florida court in the Florida disciplinary proceeding);
Attorney Grievance Comm. of Maryland v. Sabghir, 350 Md. 67, 68 (1998) (respondent may not
“collaterally attack findings of fact made by the New York court or the judgment it rendered.”).
Other states also preclude challenging “reciprocal discipline” before a professional
licensing board. Shoenhair v. Com. Dept. of State Bureau of Professional and Occupational
Affairs, 459 A.2d 877, 879 (Pa. Commw. Ct. 1983) (Petitioner cannot collaterally attack the
waiver of rights to a Florida hearing); Weiss v. New Mexico Bd. of Dentistry, 110 N.M. 574, 585
(1990) (Dr. Weiss “may not collaterally attack his conviction in a disciplinary proceeding before
an administrative board which is totally without jurisdiction to determine the validity of the

conviction, or to overturn or vacate it.””); In re Zdravkovich, 831 A.2d 965, 968-69 (D.C. 2003)



(holding that D.C. has adopted a rigid standard for reciprocal bar discipline cases and noting that
“reciprocal discipline proceedings are not a forum to reargue the foreign discipline” and the
respondent “is not entitled to relitigate or collaterally attack the findings or judgment of the
Maryland Court of Appeéls.”)

Dr. Hill argues before the Panel that his case is different from the above-cited cases in
Maryland and in other States because he never participated in the proceedings that gave rise to
the reciprocal discipline, never received actual notice, and was never afforded the opportunity to
defend himself in the underlying Virginia case.

First, Dr. Hill notes that in each cited case by the State and ALJ, the regulated
professional either agreed to the underlying discipline in a consent order or participated in a
hearing. He argues that none of the cases cited by the State and ALT were default judgments in
the original state of discipline, like his." Dr. Hill’s argument that States do not impose reciprocal
discipline for default judgments is incorrect. See In re Disciplinary Action against Wolff, 810
N.W.2d 312, 316-17 (Minn. 2012) (disbarring an attorney in Minnesota in a reciprocal action
arising from a default order in Arizona); /n re Christenson, 940 A.2d 84, 84 n.1 (D.C. 2007)
(imposing reciprocal discipline based on a California default judgment when the respondent
failed to respond to the notice of disciplinary charges and failed to file a motion to set aside the

default judgment); In re Feigenbaum, 951 A2d 754, 756 (D.C. 2008) (imposing reciprocal

! Confusingly, Dr. Hill cites two Massachusetts cases for this proposition that do not concern default
judgments. Ramirez v. Massachusetts Board of Registration in Medicine, 806 N.E.2d 410 (Mass. 2004);
Annuservice v. Massachusetts Board of Registration in Dentistry, 889 N.E.2d 953 (Mass 2008). Both
Massachusetts cases concern whether a state may consider consent orders as disciplinary actions for
purposes of reciprocal action and may not collaterally attack such consent orders. Ramirez, 806 N.E.2d at
413-14; Arnuservice, 889 N.E.2d at 961. Both cases find that such consent orders should be upheld as
valid. Id. It appears that Dr. Hill cites these cases because they were not claiming an unfair process, as
Dr. Hill does. However, neither case makes any holding regarding default judgments, nor does either
case address default judgments in dicta. The cases merely clarify that consent orders are distinguishable
from cases where a hearing was held. These cases do not support Dr. Hill’s contentions.
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discipline after California imposed discipline after the respondent failed to respond to a motion
for entry of default).

Next, Dr. Hill argues that he should not be subject to reciprocat discipline here, when he
did not receive actual notice and therefore was never afforded the opportunity to defend himself
in the Virginia action. Dr, Hill relies upon the Maryland Rules pertaining to Attorney Grievance
cases which allow challenges to reciprocal discipline in exceptional circumstances.? Maryland
Rule 19-737(e).’ Pursuant to Maryland Rule 19-737(¢), to avoid reciprocal discipline, the
attorney or Bar Counsel must prove by clear and convincing evidence that “the procedure was so
lacking in notice or opportunity to be heard as to constitute a deprivation of due process” or such
an “infirmity of proof” to give rise to a clear conviction that the Court cannot accept the
determination of misconduct.” Maryland Rule 19-737(e)(1) and (2). This rule does not pertain
to professional licensing cases outside of attorney grievance matters. The reciprocal grounds
under the Maryland Board’s statute, Health Occ. § 14-404(a)(21), does not contain the same
opportunity to make a collateral challenge for due process concerns. Virginia is the only venue
to challenge the sufficiency of due process provided by the Virginia Board, not Maryland.
Indeed, Dr. Hill appealed the Virginia Order in Henrico County Circuit Court, but the Virginia
Court dismissed his appeal of the Virginia Board’s Order. Panel A agrees with the State’s
argument that the Henrico County Circuit Court’s dismissal of Dr. Hill’s claims was the end of

Dr. Hiil’s ability to challenge the Virginia’s Board Order.*

* Dr. Hill also cites a nearly identical provision in the District of Columbia (D.C. Bar Rule XI, § 11(c))
and cites a D.C. case where that provision was discussed but was not applied. In re Zdravkovich, 831
A.2d 965 (D.C. 2003). :

* Dr. Hill incorrectly cites to Maryland Rule 19-773. The prior iteration was Rule 16-773 and the current
ruie is Rule 19-737.

¢ The State also argues that Dr. Hill is precluded from challenging the reciprocal discipline because he
waived the issue when he stipulated at the OAH hearing that the Virginia Board action imposed a
violation that would be a violation in Maryland. The Panel declines to find a waiver here. Dr. Hill was
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CONCLUSIONS OF LAW

Disciplinary Panel A concludes, as a matter of law, that Dr. Hill fraudulently or
deceptively obtained or attempted to obtain a license, in violation of Health Occ. § 14-404(a)(1),
was guilty of unprofessional conduct in the practice of medicine, in violation of Health Oce. §
14-404(a)(3)(11), and willfully made a false representation when seeking or making application
for licensure, in violation of Health Occ. § 14-404(a)(36). These grounds were based on the
failure to report his pending disciplinary charges on his 2018 rencwal application. Disciplinary
Panel A also concludes as a matter of law, that Dr. Hill was disciplined by a licensing or
disciplinary authority for an act that would be grounds for disciplinary action in Maryland, in
violation of Health Occ. § 14-404(a)(21). The Panel concludes that the underlying grounds for
the section 14-404(a)(21) violation are: Health Occ. § 14-404(a)(3)(ii), is guilty of
unprofessional conduct in the practice of medicine; § 14-404(a)(19), grossly over-utilizing health
care services; § 14-404(a)(22), fails to meet appropriate standards as to the delivery of quality
medical or surgical care; and § 14-404(a)(33) fails to cooperate with a lawful investigation.

SANCTION

The ALJ recommended a sanction of an indefinite suspension for at least one year and a
$5,000 fine. Dr. Hill argues that he should not be suspended, but, rather, he should be
reprimanded and required to receive education through peer mentorship. He argues that the
Panel should not consider his prior Board orders in 2003 and 2009 because the deficiencies
found in the orders were so long ago and were not related to the present violation. Additionally,
he argues that the‘two violations were his only violations in over 30 years of practice. Next, he

argues that he had never been placed on probation in the prior Board cases and that the conduct

prohibited from collaterally challenging the Virginia Board action at the OAH hearing because of the
ALJ’s grant of the motion in limine. He may challenge the motion in limine before the panel.
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at issue in the Virginia case occurred in 2015, Finally, Dr. Hill notes his personal difficulties,
and how he has, nevertheless, continued to serve an underserved population.

The State, in its response, notes that the ALI’s proposed sanction is within the
sanctioning guidelines and noted Dr. Hill’s prior violations in 2003 and 2009 related to quality
medical standards and questionable medical decision making, The State also argues that the
proposed sanction is commensurate with the Virginia Board’s sanction of an indefinite
suspension for a minimum of one year and that in reciprocal discipline cases, the disciplinary
authority typically follows the sanction imposed by the other jurisdic;tion, as the ALJ
recommended here. See Attorney Grievance Cmm'n of Md. v. Weiss, 389 Md. 531, 546-49
(2005). Finally, the State notes that considering Dr. Hill’s prior disciplinary history and his
dishonesty in failing to report the pending Virginia charges when he applied for licensure
renewal should militate towards a higher sanction,

The Panel has considered all the aggravating and mitigating factors and issues raised by
the parties. The Panel agrees with the ALJ that the imposition of an identical suspension as the
Virginia Board and an additional $S,OOO fine is appropriate for the violations that include
fraudulently obtaining a license and making false statements to the Board by failing to report his
pending charges on his renewal application and based on his Virginia violation that concerned
patient care. The Panel, thus, adopts the ALI’s recommended sanction.

ORDER
Based on the foregoing Findings of Fact and Conclusions of Law, it is, by an affirmative

vote of a majority of a quorum of Disciplinary Panel A, hereby



ORDERED that Augustus H. Hill, M.D.’s license to practice medicine in Maryland
{License Number D27931) is SUSPENDED indefinitely for a minimum of ONE YEAR. The
suspension goes into cffect in 10 business days; and it is further

ORDERED that during the suspension, the Respondent shall comply with the following
terms and conditions of the suspension:

(a) During the suspension period, the Respondent shall not:

(1) practice medicine; :
{2) take any actions after the cffective date of this Order to hold himself or herself
out to the public as a current provider of medical services;

(3) authorize, allow or condone the usc of the Respondent’s name or provider
number by any health care practice or any other licensee or health care provider;
{4) function as a peer reviewser for the Board or for any hospital or other medicat
care facility in the state;

(5) prescribe or dispense medications; or

(6) perform any other act that requires an active medical license.

{b) The Respondent shali establish and implement a procedure by which the

Respondent’s patients may obtain their medical records without undue burden and notify

all patients of that procedure; and

{c) Within ONE YEAR, the Respondent shall pay a civil fine of FIVE THOUSAND

DOLLARS. The Payment shall be by money order or bank certified check made

payable to the Maryland Board of Physicians and mailed to P.O. Box 37217, Baltimore,

Maryland 21297. The Board will not terminate Respondent’s suspension until the

Respondent pays the fine to the Board.

IT IS FURTHER ORDERED that the Respondent shall not apply for early termination
of suspension; and it 1s further

ORDERED that, after the Respondent has complied with all terms and conditions of the

suspension and the minimum period of suspension imposed by the Final Decision and Order has



passed, the Respondent may submit a written petition for termination of his suspension. After
consideration of the petition, the Respondent’s suspension may be administratively terminated
through an order of the disciplinary panel if the Respondent has complied with the suspension
and has paid the fine and there are no pending complaints relating to the charges; and it is further

ORDERED that Dr. Hill is responsible for all costs incurred in fulfilling the terms and
conditions of this Final Decision and Order; and it is further

ORDERED that the effective date of the Final Decision and Order is the date the Final
Decision and Order is signed by the Executive Director of the Board. Tﬁe Board’s Executive
Director signs the Final Decision and Order on behalf of the Panel; and it is further

ORDERED that, if Dr. Hill allegedly fails to comply with any term or condition imposed
by this Order, Dr. Hiﬂ shall be given notice and an opportunity for a hearing. If the disciplinary
panel determines there is a genuine dispute as to a material fact, the hearing shall be before an
Administrative Law Judge of the Office of Administrative Hearings followed by an exceptions
process before a disciplinary panel; and if the disciplinary panel determines there is no genuine
dispute as to a material fact, Dr. Hill shall be given a show cause hearing before a disciplinary
panel; and it is further

ORDERED that after the appropriate hearing, if the disciplinary panel determines that
Dr. Hill has failed to comply with any term or condition imposed by this Order, the disciplinary
panel may reprimand Dr. Hill, place Dr. Hill on probation with appropriate terms and conditions,
or suspend with appropriate terms and conditions, or revoke Dr. Hill’s license to practice
medicine in Maryland. The disciplinary panel may, in addition to one or more of the sanctions

set forth above, impose a civil monetary fine on Dr. Hill; and it is further
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MARYLAND STATE BOARD OF * BEFORE SUSAN IL ANDERSON,

PHYSICIANS _ % AN ADMINISTRATIVE LAW JUDGE

v. L *  OF THE MARYLAND OFFICE

AUGUSTUS H. HILL, M.D. « " OF ADMINISTRATIVE HEARINGS

RESPONDENT S
LICENSENo: D27931 . * OAH No: MDH-MBP2-71-20-00799

& * * * * * & o * * * * *

PROPOSED DECISION

STATEMENT OF THE CASE
ISSUES ‘
SUMMARY OF THE EVIDENCE
PROPOSED FINDINGS OF FACT
| DISCUSSION
PROPOSED CONCLUSIONS OF LAW
PROPOSED DISPOSITION

STATEMENT OF THE CASE

On Odober 21,2019, the Maryland State Board of Physicians (Bqafd) issued charges against
the Respondent under the Maryland Medical Practic.e Act (Act) for alleged violations of the State .
law govemning the practice of medicine. Md. Code A'n_n., Heaitthoc. §§'l4—1 01 throuph 14-509,
14-601 through 14-607, 14-701 through 14-702 (2014 & Supp. 2019). Specifically, the Rl_:spondcnt_ -
is charged‘. with violating sections 14-404(2)(1) {fraudulently or deceptively obtains or atternpts to
. 0bfta"m a iicense for tl-w applicént or licensee or for another); 14-404{a)(3)(ii) (is guilty of
} unprdfession_ai coﬁdﬁct in the practice of medirciﬁe); _14—404(&)(19) (grossly DVCI;IltiliZES h@alth,care
services); 14-404(a)(21) (is disciplined by a iicengmg or dﬁscipl'inary authoritly or convicted or
disciplined- bya court of any stati:‘ fiof-a.n act tﬁat would be grounds for disciplinary action under this
section); 14—4_04(a)(22) (fails to me;t’ tlhe approprlaté standards aSAdct‘ermined by appropriate peer

review for the.delivery of quality medical-and Surgical care performed in an outpatient surgical



_ facﬂ@t}, office, hospital, or any.'other location in this State); 14-404(a)(33) (fails to cooperate with a
| lawful investigation conducted by the Board or a diseiﬁli:iary panel); and 14-404()36) (willfully

makes a false representanon\when seeking or makmg apphcauon for licensure or any other
application related to the practace of medicme) Code of Maryland Regulatxons (C OMAR)
‘ 10.32.02.0_3E(3}(d).

| The disciplinary panel to Qh'zch the complaint was assigned held a mecting with the
. Respondent on December 18,2019 to explore the possibility of resoiutlon COMAR

10,32.02. 03E(9) The pames did not reso]ve the issues al that time. The disciplinary panel then
forwarded the charpes to the Office of 1he Altorney Genera% (State) for prosecutlon

On January 9, 2020, the matter was deiegated to the Office of Admlmstratwe Hezmngs
(OAH) for a heanng COMAR 10 32 02. 01F(9)(b) The Boa:d delegated to the OAH the -
* authority to issue proposed findings of fact, prOpO&.Ed conchusions of law, and a proposed
dlsposﬂion Md. Code Ann, State Gov’t § 10-205(b) (2014); COMAR 10.32.02.04B(1).
OnF ebruary 6, 2020, I conducted an in-person Sehedu}mg Conferenee (Conference) At -
| ,&afConferenoe, I seheduled the hearing to take p'laee at the OAH on April 27, 2020 On March
13, 2020, the State subx;nitted its Pre-HeaIiﬁg Conference Statemeot. However, effective Ma'xch
‘23, 2019? due to the' COVID-19 pandemic, the OAH was closed to the public and aﬂ in-person
: heéiings v?ere sﬁsﬁended through mid—Mey‘ZOEO, “The suspension was eventnally extended
through July 3, 2020. |
I eon'vened‘ a telephone scheduling conference on May 1, 2020 at which time the parties

agreed toa video hearﬁlg on Jone 1, 2020, with a seco'nd day on June 2,’2050, if neeessaey. Cn

Meay 11, 2020, the Respondent submitted his Pre—He‘aring'Coﬂferenee Statement.! On May 14,

! Durmg the telephone scheduling conference on May 1, 2020, the RespOndent indmated that he would file his Pre-
‘Hearing Conference Statement by May 8, 2020 (it was originally due by March 31, 2020). He did not file it until

after 4:30 pm. an May 8, 2020; therefore, it is constdered filed as of Monday, May 11, 2020, the next business day,
COMAR 28.02.01. 04D(3) . . ’ ‘ .

.2-‘



2020, the State filed a Motion in Limine (Motion) seeking to exclude the Respéndent’s eight

proposed exhibits as well as any expert testimony from the Respondent and the ReSpondent’

treating psychlatnst, : . In addmon the State sought to exclude any testimony

that would be used to collaterally attack the Virginia Board of Medicme 8 (V irginia Board)
March 19,2019 Ordér and/or the factuall or legal findings contained in the March 19, 2019 .
Order. On the afternoon of May 29, 2020, the Respondent‘ filed an Op’posit'i'on to the State’s
Motion.

On May .30, 2020, the Respondcnt requested an emergency postponement for medical
reasons. On June 1, 2020, 1 éonvcncd a ivic,;.tiuns Heariug by video, at which time [gr ant.ed the
postponement and reset the hearing for June 5, 2020 W1th a second day on June 8, 2020, if
necessary. | also heard ﬁrguments on both the Motion and Opposition and then reudered a bench
decision granting the State’s Motion in full. On the recofd, I fully articulated my reasons for
finding that the Virginia Board’s Order provides sufficient proof of the reciprocal .dis-ciplinc
charge, and the factual findings of thé Virginia Board in the Qrder are prop_erly treated as
conclusive proof of misconduct which the Respondent may not réiitig‘ate in this forpm,

1 held a video hearing on the merits on June 5, 2620. Health Oce. § 14-405(a) (Supp.
2019); COMAR 10.32’.02.04D, Edward J. Leyden, Esquire, represented the_ Respoudent, who
‘was prescnt'.' Robert Gilbert, Deputy Counsel, Health Occupations Prosecution & Litiggtion -
Division, represented the State.

Proceduré in this case is governed by the contested case provisious of the Administrative
Procedure Act, the Rule;.s for Hearings Before the Board of Physicians, and the Rules of
Proceduré of the OAH. Md. Code Ann,, State Gov't §§ 10-201 thrdugh 10-226 (2014 &’Supp.

2019); COMAR 10.32,02; COMAR 28.02.01.



L. Did the Resi)ondent’s‘faﬂure to disclose the Virginia Board of Medicine’s
(V irgin;ia,.Board) iqvestigatiori, complaint(s) @d/orlch_arges when appl'ying to the Maryland
Board Aof. I;hysicians for renewal of his Maryland medical license in ZCI 8 constitute, in whole or |
in part, a violation of the following provisions of the Health Occﬁpations Article: section 14-
404(a)(1) {fraudulently or decepiively obtains or at‘tempts to obtain a license for the applicant or
licensee or for another), section 14 404(3)(3)(11) (guilty of unprofcssmnal conduct in the pracnce
of med1c1ne) and/or section 14- 404(3)(36) (w111fu1iy makes a false 1epresentat1on wben seekmg
or making application for licensure or any other a“pllcatlon related to the practx.ce of medicine).

| 2. Was the-Respondent in violation of sectioh 14~404(a)(21) of the Health

Occupations Artic_ié: Disciplined by a licensing/disciplinary aﬁthori@ {the Virginia Board) for an
act.or acts that would be grounds for disciplinary action under section 14-404(a), including
sectioﬁ 14—404(&)(3)@0 (guilty-of qurofess‘ional cenduct in the practice of medicine); section
14-404(a}(19) (‘grossly ovémtilizes health care sewicesj; section 14-404(a)(22) (fails to meet
appropriate standards as determined by appropriate peer review for Thé delivery of quali’.fy
rriedi‘cai and surgical care perfo'rm.ed in an outpatient surgical facility, qfﬁce, hospital, or any
other location in this State); and/or section 14-404(a)(33) (fails to cooperate with a lawful
investigation cdndﬁcted-‘by,mé Board or a disciplinary panel). - ... |

3. If so, what sanctions are appropnate?

SUMMARY OF THE EVIDENCE

. T admitted the followmg State exhlb:ts as joint exhibits:
. Ex. 1- Respondent's hcensmg 1nfonnahon undated
Jt. BEx. 2 - - Consent Order, dated August 18, 2003

JtEx;3- Consent Order, dated November, 10, 2009



It. Ex. 4 - Termination of Conditions of Consent Order, dated November 4, 2010

It Ex. 5 - Letter to Respondent from Virginia Board, dated April 24, 2018

JLEx. 6 - Notice of Formal Administrative Hearing and Statesient of Allegations from

. Virginia Board, with attached Statement of Allegations, dated April 24, 2018

Jt. Ex. 7 - Application for Renewal of Licensure, signed September 12, 2018 ‘

Jt. Ex. 8 - Email from Federation of State Medical Boards, dated April 4, 2019, and Virginia
Board Order, dated March 18, 2019- :

JUEx.9-

Maryland Board of Physicians, Report of Invesiigation, dated August 28, 2019
Jt. Ex. 10 - Charges under the Maryland Medical Practice Act, dated October 21, 2019 |

1 admitted none of the Respondent’s exhibits into .evidcncc pursuant 1o ny raiing on the
State’s Motion-in Limine. |

Testimony

The following witness testified on behalf of the Board: Matthew Dudzie, Health Policy
Analyst. -

. The Respondent testified on his own behalf, and presented no other witnesses. -

PROPOSED FINDINGS OF FACT
Having considered all of the evidence presenlted, [ find the foﬂ'owing facts by a
preponderance of the evidence: |
Ba.ckgrouﬁd Information and Prior-Dz'sciplinary History
L The Respondent was and is a physician and surgeon licensed to .pIaCﬁ_GE medicine
in the State of Maryland, The Respondent was initially licensed as a physi_cian 1n Maryland in .

1982, The Respondent {ast renewed his license in or about September 2018, which will expire

on June 30, 2020,



2. The Respondent was a physician and surgeon licensed to practice medicine in the-

State of Virginiﬁ. The Respondént was initially I.iCensed as a physicién in Virginid on May 1,
1995, 7 | | . |
| 3. On August 18, 2003, the Respondent enteréd into a Conse;nt Order with the Board |
wherein the Board found as a mé&er of law fhe Respondent failed to meet quality medical‘ and
sﬁrgical standards, in violation of Health Occ. § 14—404(5)(22); and failed to kéeb medical
records in viojation of Health Occ.. § 14-404(a)(40). Asa result of the Consent Order, the '
Respondent accepted a reprimand from the Board and agreéd to abide by the folloxwdng_'tenns and
conditions for a peried of three years from the f‘ﬂp of execution of the Consent Order:

a. The Respondent’s prziciice' shall be subject to pécr review by an appropriate

peer review society or a chart review by a Board designee . . . .

b. [I]he Respondent shall enroll in and successfully complete a Board-approved

medical recordkeeping course.

¢. [The Respondent shall enroll in and successfully complete 2 Board-approved

~ gastroenterology-based review course that covers management of reflux -

disease.

d. [T]he.RespUndent shall obtain a Board-approved physician supervisor who ts

Board-certified in general surgery to supervise his practice.



e. . At all times prior to pcrformmg iaparoscopm Nissen fundop ication surgery,

the Respondent shali obtain a consulting opinion from a gastroenterologwt

£ [TThe Reépondént shail abtain & Board-approved physician who is Board- .
| certified in general surgery to observe and review the Relspondent"s
performance of foux.laparoscopic ﬁmdopii.ca‘tion repair surgeries . . . .
(Gt. Ex. 2).
4 On October 18, 2004, the Virginia Board r_f;primandcd the Respondeﬁtbasal on
the Consent Order the Respondent had entered into in Marylan& |
5. On July 8, 2009, the Respondent entered into éConsem Order with the Virginia
lBoard wherein he agreed fo accept a feprimand a.-t-ld comply with the following terms and
conditions: |
a, '[Thé Réspondem] shall complete twenty hours of Boa;d-apprlovcd éontinuing

medical education in the subject of medical recordkeeping.

b. {The Respondent(] shall review and revise, as appropriate, his office-based
anesthesia Policy and Protoco!, [The Respondent] shall submit a copy of'the

updated policy and protocol to the Board for review.

¢ [The Rcspondent] shall subrmt written certlficatlon that he has read and will -
comply with: (i) the Jaws govermng the practice of medmme (Title 54.1,
Chapte:r 29 of_the Code); (ii) the Regulations Governmg the Practice of

Medicine, Osteopathic Medicine, Podiatry, and Chiropractic (18 VAC .




85-20-10 et seq.); and (iii) the Guidelines on Opioid Prescribing (Board’s
Guidance Document 85-24) . ...

(t. Ex.IS).

6. On Novefnbcr 10, 2009, the Respor;deni entered igto a Consent Ordet in _
Maryiand based on.thg_dis'oipline re_ndered by the Virginia Board wherein the Respondent agreéd
to accept a repl‘imand. (ld). .

7. On Nov§mber 4,. 2010, the Board terminatéd the terms and conditions imposed by
the 2003 Consent Order. (Jt. Bx. 4). o

| " Facts Regarding the Vi}_-éim-‘a Discipline

8. Sometime prior to February 20'15 , on a date uncléar in the felcor,d, the Virg'miai
Board bagan an investigation into-.the Respondent’s practice in Virginia. -

9..  TFollowing the investigation, the Virginia Board held an Informal Conference on.
J aﬁué.ry 24,2018, the Respondent did not partici.p-até in tlileln.forma‘l_ Conference. At the
Informal CoanerenL:e, the Vifginja.Bbard referred the matter for a formal heating. (Jt. Ex, 8).

« 0. On April 24, 2018, the Vlilj‘ginia Boa.rd issﬁed disciplinaxy charge_.s against the
Respondent and scheduled a hearing for June 14, 2018. (/). '
T | . The Respondent requested, and wasbgr‘anted, a c.ontinuan‘cc of both the June 14,
2018 hearing and.the subs_.e@peﬁtly sohe:d}lléd October 19, 201_8_._hea;if}_g. “On D‘_epen_xlber' 28,2018,
the Virginia Board sent the Respondent‘ a notice-advis-ing t}'lat the formal hearing had been
re‘scheduled.for Fébﬁmy 15,2019 _
| 12, The Respondent did not attend the Februa.ry 15, 2019 hearing and the Virginia

Board, after determining that he had received proper notice, proceeded in his absence.



.13, OnMa:rch 18, édiQ, the Virginia Board issued a decision finding that the
Respondent had committed the following vioiations of the Virgima Cbo de and the regulations
goﬁeming the practice of medicine: |

é. From appr.oximately.December 2003 through January 2015, the Respond eat
had, cénﬁary to spund medical judgmcﬁt and/or ev_idence-based mgdical ‘
standards established by the Axneric@ Cancer Socit;:ty _for colorectal cancer

* screening, repeatedly ordered unnecessary colonoscopies for four patients;

and
b, from approximately March 2004 through December 2014, th Des;:ondén.f
had, in the absence of adequate medical indication, ordered echocardiograms
and stress tests for three patients; and -
¢, inFebruary and March 201 S', the Respondent had willfully refused to provide
information or records to two Virginia Department -o'f Health Professions
investigators, despite multiple requests.”
14, 'The Virginia Beard imposed an indeﬁﬁite suspension of the ResPOndent’sAlicense

- for a period of not less than twelve months from the date of the Order.

* The Virginia Board determined that, in commigting the acts outlined in (2) and {b) above, the Respondent viclated
the feliowing sections of the Virginia Code: section 54.1-2915(A)(1) {false statements or representations or fraud or
deceit in obtaining admission to the practice, or fraud or deceit in the practice of any branch. of the healing arts), (3)
(intentional or negligent conduct in the practice of any branch of the healing arts that causes or is likely to cause
injury to a patient or patients), (13) (conducting his practice in such a rnanner as o be a danger to the health and
welfare of his patients or ta the public), (16) (performing any act likely to deceive, defraud, or harm the public), and
(18) (violating or cooperating with others in violating any of the provisions of Chapters 1 (§ 54.1-100 ef seq.), 24 (§ -
54.1-2400 ef seq.) end this chapter or reguiations of the Board), as well as the following regulation governing the
practice of medicine, osteopathy, podiatry and chircpractic: 18 Va. Admin. Code § 85-20-26(C) {practitioners shall
properly manage patient records and shall maintain timely, accurate, legible and complete patient records).

Tn addition, the Virginia Board determined that, in committing the acts outlined in {¢) ahove, the Respondent
violated the following, sections of the Virginia Code: section 54.1-2915(A)(12) (conducting his practice in a manner -
contrary to the standards of ethics of his branch of the healing arts) and (18) (violating or coapérating with others in
violating any of the provisions of Chapters [ (§ 54.1-100 erseg.), 24 (§ 54,1-2400 ef seq.) and thig chapter or '
" regulations of the Board), as well as the fallowing regulation goveming the practice of medicine, osteopathy,

podiatry and chiropractic: 18 Va, Admin. Code § 85-20-105 (a practitioner shali not willfully refuse to provide

information or records 2s requested or required by the board or its representative pursuant to an investigation or to
the enforcement of a statute or reguiation). (It. Ex. 8). - )
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Facts Regarding the Respondent’s Marﬂand License Applicarian
15, On Scptember 12, 20}8 the Respondent completed and submﬂted his application

. for renewal of his Maryiand medxcai hcense (Application) and submitted it to the Board.
(Jt. Bx. 7).

16, On the Application, the Respondent answered “No” to all character and fitness

questions, which are listed individually under Quesiion 5, including Question Sc. Question Sc

reads as follows: -

Has any licensing or disciplinary board in any jirisdiction (including Maryland), a
comparable body in the armed services or the Veterans Administration, filed any
Coﬂlplaiﬂts or Chﬁrge‘g aga nl 11 Ar Tnusok rrn+:lr1 )1914 nroany Y‘Pﬂﬂnflr) (}f p\' '—I‘)

=3 L JU\-L Ay ln YUD‘AEI—LI—\J L AL J PR RIN LAY
17. Under section 194, in the section entitled Certification and Authorization of

License Application, the Respozident certified as follows:

I certify that I have personally reviewed all responses to the items in this

application and that the information I have given is true and correct to the best of

my knowledge and any false information provided as to oy appiication may be
. cause for the denial of my apphca‘uon (Jt. Ex. 7).

18.  The Respondent further certified, in section 19c, that:

I.shall inform the Board, by clectronic or first-class mail, within 30 days of: (a)

action that would be grounds for disciplinary action under Md: Code Ann. Health

Occ. § 14-404 that occurred at any 1ime during the application period; (b) change -

in any answer that was originally given in this application. (Jt. Ex. 7).

19.  On April 10,2019, the Federation of State Medical Boards® sent a disciplinary
alert to the Board advising of the Virginia Board’s QOrder and the suspension. -

20, The Board subsequently reviewed _the._Respondent’s answers on his September 12,
2018 license renewal application and determined .th'at he had failed to disclose the Virginia

investigation and complaint against him.

* The Federation of State Medical Boards is a coaljtion of state medical boards that prowdes various services to the

various stote medical boards. One of the sexrvices provided is notlﬁcanon of any dmcxplmary action taken against a
physician to those states in which the physician is licensed.
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DISCUSSION

The Violations of the Health Occupations Article

Legal F) ram_ew'cirfc and Burden of Proof

Under T.he Act; the Board is authorized to reprimand any licensee, placé any licensee on
probation, or suspend ar rcvoké a license if the licensee violates any provisions of the Act. lHealth A
Oce. § 14-404(a) (Supp. 2019): I\n this case, the Board cha:géd the Respondent with \doiatir_lg-‘thé '
f-ollow._ing provisions of T.helA'ct ﬁhcn he failed to disclose the Virginia m\;estig'ation on his l2018
Application to renew his Maryland Medical Licensle:‘_l ' -l

() In general. -- Subject to the hcaring-prév%sions of § 141405 of this subtiﬂ'c, a
disciplinary panel, on the afﬁrmaté\:c vote of a majority of the guorum of the

disciplinary panel, may reprimand any licensee, place any licensce on probation,
or suspend or revoke a license if the licensee:

(1) Fraudulently or deceptively obtains or attemnpts to obtain a license for the
applicant or licensee or for another;

(3)(i) Is guilty of . .. [u]nprofcséional conduct in the practice of medicine;
Tand/or} :

(36) Willfully makes a false representation when seeking or making

application for licensure or any other application related to the practice of
" medicine . . .. : '

Id. § 14-404{a)(1), t3}(ii), (36).
| Iﬁ addition, the Boé:d ésscrted that it could imppse diz;(;ipline on the Respoﬁdcnt based on |
the recipr(-)'cal discipline provision of thé Statute, found in éécﬁon 14-404(&)(21). That section .
provides éﬁ pertinent part ﬁlat the anrd may discipline a licensee who has been diseiplined by &
iicénsing or discipiinary aﬁthoiity “fof an act thét would bf: grounds for.disciplinary action
"under” section 1440.4!- 14§ 14»404(&)(21j. “The reciprocal discir_;line charge arises from the
VirginiaABoaId’s Order, which indefinitely sdspen‘clled the Rcsmndént’s Virginia medical license

for a period of not less than twelve months. The Board charged that the underlying grounds for

T



the discipline in Virginia would be grounds for disciplining the Responaent in Maryland under
section 14-404(a), (3)(ii), (19), (22), and/or (33) of the Act:

(a) In general, — Su_bj'ect to the hearing provisions of § 14-405 of this subtitle, a
disciplinary panel, on the affirmative vote of a majority of the quorum of the
disciplinary panel, may reprimand any licensee, place any licensee on probation, .
or suspend or revoke a license if the licenisee:

(3)(11 Is gmity of ... [u ]nprofess;onal conduct in the practice of mcdlcme
(19) Grossly overuhhzes health care services,
(’22) Fails to meet appropriate standards as détermir;,ed by appropriate peer -

review for the defivery of.quality medical and surgical care performed in an .

outpatient surgical famhty: ofﬁce hospital, or any other location in this
State; ’and’or]

'(33) Fails to cooperate with a 1awful investigation conducted by the Board or
a dlsclplmary panel . .

Id. § 14- 404(a)(1) (3)(i), (19), (22) (33).
When not othermse provided by statute or regulatlon the standald of proof in a contested .
case hearing before the OAH 1s a preponderance of the evidence, and the burden of proof rests
on the party. making an ﬁsseﬂ:ion or aclaim. Md. Code Ann., Stafe Gov't § 10-217 (20i4);
COMAR 28.02,01 .;21K. The State, which is prosecuting the cﬁaxges for the Board, has the
' ) burden of proof by a prepondérance of the evidence. |
| Analysis

| At the cutset of the hearing on the mgrits', the Rqspondent indic_:ated that he was' | -
conceding to the allegatidns oﬁtlinéd in ﬁe State’s Charg"es Under the Ma;ryland Medica;l
. Practice Act (Charges).' Accordingly, as the ReSpondem:. is nb_ iongf:r challenging the subst;mpe‘

of the Charges, the atlepationis contained in the Charges are accep‘ted as true. VB_ased_ upon the

parties’ stipui.a'lﬁons, [ therefore ﬁpd that wi_tH regard to the faisé rep.resantations on his 2018
Marylanci medical license rénewal; the Respondent fraudulently or deceptively-attempted to
obtain a Iéceﬂse, ﬁras guilty of unprofessional conduct in the pracﬁce of mcc.lici'ne, and willfulljl
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1

n;lade false representations, in violation of -Sec‘[iUI;s '14—404(&)(1), (3)(1'1-), (36). 1further find that
the Respondent Was'disciplined by a licensing aufhdrity in Visginia for acts which would be
grouﬁds for diséiplinary action unde_r section 14-404 in violation of section 14-404(a)(21),
© Specifically, the .acts for which the Respondent was disciplined in Virginia would be grounds for
disciplinary action pursuant to sections 14—404(&1)(3)(1&), (193, (22), and (33}. As thé parties have
stipulated to tﬁe violations undef_lying the Charges, the only inquiry temaining is the propr'iety l(_)f _
the sanction proposed ';)y th.e Board. |
Sanctic;ns
Legal Framework

In this case, the Board has stated that it seeks to %r-np‘ose the disciplinary sanctions of a
$5,000.00 fine for the Réspondent’s fa_ilﬁre to disclose the investigation of the Vi;giﬁia Board on
his 2018 license yénewal application and an indefinite suspension of thé Respondent’s license for
‘no fewer thian twelve months for the reciprocal discipline violations. Health' Oce. § 14-404(a)
" (Supp. 2019); COMAR 10.32.02.09; COMAR 10.32.02.10. COMAR 10.32.02.09 provides the
. guidelines for imposhg sanctions when physicians violate section 14—404(&), among others, and
pro_vides as follows: | o

A. General Application of Sanctioning Guidelines, -

(2) Except as provided in §B of this regulation, for violations of Health
~ Occupations Article, §§ 14-404(a), 14-504 and 1-302, Annotated Code of
~ . Maryland, the disciplinary panel shall impose a sanction not less severe than the
minimum listed in the sanctioning guidelines nor more severe than the maximum
listed in the sanctioning guidelines for each offense.
(3) Ranking of Sanctions. |

‘(2) For the purposes of this regulation, the severity of sanctions is ranked
as follows, from the least severe to the most severe: :

" (i) Reprimand; .

E (i1) Probation;
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(iii) Suspension; and

(1v) Revocatlon

(d) A fine listed in the sanctioning guidelipes may be imposed in addition
to but not as a substitute for & sanction,

(e) The addition of a fine does not change the ranking of the severlty of
the sanction,

(4) Th‘e disciplinary panel may impose more than one sanction provided that
the most severe sanction neither exceeds the maximum nor is less than the

_minimum sanction permitted in the chart.

(5) Any sanction may be accompanied by conditions reasenably related to the
offense or to the rehabilitation of the offender The inclusion Df conditions does
noi change the ranking of the sanction. ‘

(O)TIfa licenéee has"violated more than one ground for discipline as set out in -

the sanctioning guidelines:

(b) The’ d15e1phnary panel mdy impose concurrent sanctions based on
other grounds violated.

Accordingly, upon a finding of a vioiation, although the Board is generally bound to issue a

sanction, the imposition of a fine is discretionary. According to COMAR 10.32.02.10B, the range

 of sanctions/fines for the charges to which the parties’ have stipulated are as follows: . -

Maximum Minimum | Maximum | Minimum

Charge Sanction Sanction |  Fine . Fine -
(1) Frauculently or deceptively obtainsor { . . . |Reprimand ‘ L -
attempts to obtain'a license for the Revocation  |with 2 years® [$50,000 $ﬁ0,0DO '
applicant or licensee or for another ' probation

(3) Is puilty of . unprofessional conduct
in the practice of medicine, consisting of:

(c) Ethleal v101ations that are not sexual in

nature

|Revocation  |[Reprimand  [$50,000  |$5,000

Reprimand

(19) Grossiy ovetunhzes health care Reyoeetio'n and probation |$50,000  |$10,000
- {services .
: for 2 years :
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Fine

_ . Penalty - |Penalty Fine  |equivalent
(21) Is disciplined by a licensing or comparable  |equivalent to |comparable lto that
discipiinary authority or convicted or to what  jthatimposéd [to what imposed
disciplined by a cowrt of any state.or Board by original  |Board by original
country or disciplined by any branch of  |imposes licensing imposes icensing
the Unifed States uniformed services or  junder authorily if  junder . |authority if

the Veterans’ Administration for anact  |equivalent  |thisislesser |equivalent |thisis

that would be grounds fot disciplinary Maryland than Board  |Maryland  |lesser than
action under this secfion .

ground for  }sanction gromnd for |Board
_ |discipline wouwldbe  |discipline isanction
. : would be -
(22) Fails to meet appropriate standards as '

determined by appropriate peer review for .
the delivery of qualily medical and . . . .
Y . Revocation jReprimand  1$50,000 $5,000
gurgical care performed in an outpabient

surgical facility, office, hospital, or any
other locafion in this State

(33) Fails to cooperate with a lawful N . A
investigation conducted by the Board Revocation  |Reprimand $SO’UOQ $10,000

(36) Willfully makes a false representation | _
when seeking or making application for . onion  |Reprimand  [$50,000  |$10,000
licensure or any other application related |-

to the practice of medicine

The Board 1ﬁay increase or decrease a sanction and/or fine enumerated in the sanctioning
guidelines if it determines aggravating or mitigating factors warrant a departure from thg
guidelines. COMAR 10.32.02.098,

The Fine for the Failure to Disclose the Virginia Board Invesrigﬁrion_ .

The State is proposing a fine of §5 ;OOO.DO for the Resmnd"ent’s ;failurf: to disclose the
: Vifgi_m'a Board’s 'investﬁgation on his 2018 license renigwal application. As the State explained, it
| is important for a licensee to-be fully_ transparent and truthful when ﬁl.ling out his renewal liceﬁsé
application because the Boﬁd does not independently investigate a licensee’s answers. Raﬁer,
the Board acts as a “passive receptor” of infom,atilon', relying on cach licensee to provide
accurate inforniation. Tn this case, the Board did not leamn of the Virgir_ﬁal Board’s investigation

and chargés against the Respondent until it received a discipiinary alert in April 2019 advising
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that the Respondcﬁt_’ s medical license had been suspended in Vifgim’a. The lag time between the
Respoﬁd&n‘t’s failure to disclose tbe inférfnation and the Board’s leaming of the 'ac-tion-by the
Virginia Board prevented the Board from promptly looking into ailegations that thé'Respondent
practiced in an ineffecti;‘fe a.ud] or incomﬁétent manner in Virginia.
! The Respondent agreed that $5,000.00 w;als an appropriate fine for this violation and one
‘that he cquld afford, albeit maybe over time with a paymeﬁt plap given the fact that ﬂis medical

career has been in flux recently and his income has been severely reduced since 2015. The

Respondent, who expressed remorse over his failure o disclose the Virginia investigation on his

20_] 8 renewal application, concurred untlh the Stat . that a $5,000.00 fine is co | istent with
regular.practice in Maryland and conceded there is & statutﬁry basis for that antount. I therefore
recornmend that the lBoard impose a fine of $5,000.00 on the Respohdeﬁt'for his fajlufe {o
“disclose the Virgi,nia Board’s invcstigﬁﬁon on his 2(518 medical license re.new'al e_lpp;ication.

Thg Suspension.of the Respondent’s Medical License

The State advpcates for an indefinite suspension of the Respondent’s medical license for
aperiod of not léss than twelve months. The State argues that this. not only matches the
discipline imposed by the Virginia‘Boamrd,Abut also fulfills the Bo'ard’s obligation to the citizens
of Maryland to take some action against the Respondent’s license aﬁer learning that he had been
adjudged'to have practiced ina substandlard manner in anoﬁier sta;te. The ‘S.tatéas.serts ‘&mt ‘
anything less than a suspension would he insufficient baéed upon the Respondent's disciplinary
history, |

The Resp{;ndénf, while expressing an understar;dir_lg of the nature of the violations Al-le
cﬁmmittcd, urges me not to ;ecdunnend that his license be suspended. The Respondent

~explained that he works largely with underserved populations and often will not dharge for his

#In 2015 the Respondent went through 2 contentious divorce; he lost his Virginia offices in the divorce proceedings,

In 2018, the Respondent also closed his Silver Spring practice for reasons thit were not specified in the rccord He
currently maintains only an ofﬁce 1n Greenbelt, Maryland.
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services or will offer services at a reduced rate simply to ensure that his patients have access to
medical care. He is concerned with what will happen to those patients if he is not available to
treat them. Further, the Respondent, who himself suffered from COVIID—19 in Apfil, has used

" the knowledge he gained during his iliness to assist his patients who get the virus. In addition, he

: ‘has signed ui; for the g o o

B 1o assist in the

‘event of a spike in COVID-19 cases there.

. 'lThE Respondent argues that it is “paramount” that he retain his license so that he may
conﬁnua s'ervi;}g his patients, some of whom have ﬁowhere else o turn for medical care. He also
pointed out that there are higher rates of heart attacks and éoion cancer among the populations he

serves, wEich makes it even more vital that he be available to provide medicél services to them.

.The Respondent’s attorney characterized as “almost saintly” the Respoﬁdént’s
willingness to treat those who are poor, sonietimés undocurﬁented, and cannot ﬁﬁd medical care
elsewhere and then charge either a reduced rate or frovide services without charge. The
Respondent stressed bis belief tﬁat no one would be protected were his license té_be suspended
‘and, iﬂ fact, if thé Board were to sﬁspend hié. 1icensé, it would take away from the “reservoir of
relief availabie to peo'ple“ who are often treated as “pariahs” by the rest of so‘cie.ty.

In lien of rsuspendin‘g his medical iicense‘,. the Respondent urges that_ﬂ}e‘Buard instead
“impose restrictions on his license that wdgld allow him to continue tc serve hié patients 'un.der
supervision. The Respondent’s proposal is multi-pronged. First, he proposes that he address an’
ethics lecture to medica!l residents at Howard UniVCrsity to emphasizé to them thé_ importance of
honestly.ahd correctly answering queétion$ on their professional appli—cafioﬁs, u'ﬂng his personal
éxperiénce as an example of why such candqr and forthrightness is so critical.- He also p;opbseé

that the Board require him to take continuing medical education classes on ethics, medical record
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keeping, indica’.tions for colonoscopies, recominendations for follow-up after colonoscopies, and
‘éal'diac evaluati.onls.- in addit%o-rl, the Responden"t als;o sugpgests that he éﬁbnﬁt 10 the supervision
of anot_ﬁer l.)‘o.ard-certi.ﬁ_ed surgeon who \-Nould have to grant permission for the Respondexét to
-conduct chonc;sgopies and “-rho,w.ould review gachlof the Respondent’s colonoscopies and stress
.echocardio grarhs. In an effort to be proactive, the Respoﬁdent testified that he hc;ts already
arranged for another surgeon to perform the review of the coloﬁoséopies and st'res's
echocardiograms he p;ﬁ'orms.l In addition, the Resi),ondent is willing tlo have another board-
certified surgeon review his overall practice.

In support of his argument that his license be spared, the Respondent points to the fact
thatlhe has completed a. substantial amount of continuing medical education and belongs to
several different ﬁiedical sbcﬁeties in s effort to provide the bést care possible to‘hrljs patients,
He also Vurges me to consider the_ fact that there have been no malpractice clairps against him in
the past ten years and he has causeci no actual harm to any of his patients in that timeframe.

The Staté concedgs that the Respondent has an “admirable” story of the obstacles he
overcame to obtain his medical -degree and in his work with underserved poputations. However,
the State argues that the Board has a duty to ensure its Iicenéeeé maintain proper standards of
care and a suspension in this case s necessary to correct ﬂie deﬁcieﬁc’ies in the Respo@dent’g
practice dete_ctéd by. the Virginia Board. -"I“hé State maintains that if licensees aré allowed to ifal%

“below the standard of care, it would undermine ﬂ.le pubiic’-s confidence in the Board as a po%iéing |
‘organization as well aé confidence in the proff;;sioﬁ itself. The S'tat‘e also péints to the
Respondent’s diséiplinary history as justification for imposiﬁg a suspension in this case.

The Respondent was found to have significant deﬁcienc_iss in his practice in both

Maryland and Virginia in 2003 and 2Q09, respectively. In 2003, the Board reprimanded the |

' Resppﬁdent and placed him under strict supervision for a petiod of three years‘due to these
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deficiencies. During thls time, he wes required to take a medical records Cour_sé, fake a
ggstrointestinal course on the proper management of reflux disease, have a board-certiﬁedr
general surgeon sup.ervise his practice, have a board-certified surgeoin review his next four
laparoscopic fundoplication repa'}r_ surgeries, and obtain a consulting opinion from a
gastroenteroilogi_st at all times before performing laparoscopic Nissen flmdoijlicati‘on.surgery. In
2009, ’theT Virginia Board found ﬁnﬁer deficiencies in the Respondent’s medical record keeping |
| aﬁd, in addition to issuing a reprimand, r::-'quired him.to take_ a twenty-hour coAn-tinuing. medical
. education course oﬁ medical record keeising, to review and revise h.is office-based anesthesréa
"policy, and to review and certify that he would comply with the laws poveriing the practice of
medicinein Virginia (Tit.le 54.1, Chapter 29-of the Virginia Code), the Regulations (18 Va.
Admin, Code § 85~20—10 et seg.), and the-Guidelines on Opioid Prescribing (the Virginia
Board’s Guidance Document 85-24). In the view of the State, this history, and the further
deficiencies detected by the Virginia Board in this most recent case, render the imposilion of a
" suspension appropriate.
T agree with the State. The Respondent ié clearly z; dedicated physician who was sinceré
in his testimony about his desire to continuei to attend to his patients, some of whom could
- potentially have to go without medical care if he could not treat them. However, I am not
persuaded that taking additi;)nél courses and s,ubmittir;g to the sizpervision of other physicians is
sufficient to address the problems. Arguably, if i-t were, the Respondent would hayé corrected
his deficiencies in 2003 after_ the imposition of the.ﬁrslt disciplinary, action, and théy would nof
. have recurred, HOW¢Ver; the Respondent has taken not one but two courses in medical record

keeping and stil} had further deficiencies in that arca. The Respondent received two reprimands,

“submitted tc being super_viéed By other board-certified surgeons in the past for a period of three '
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- .years, was rcqiu'red to celtify that he would comply \ﬁth the aﬁplicab]c statutory provisions and
reguiatiohs éertaining to the praﬁioe of medicine in Virginia, and stil} Lh‘e problems \ﬁith

: ﬁvemtilizatioﬁ of health care services and failing to meet appropriate standards of care persisted.
A In 1ight of tlhis priot.history, T bélieve the imposition of a suspension is ai'pp'ropriate‘ I furth_er find
that there is a statutory basis for a suspension for a period of no less than twelve months as the
statute pro\ﬁdes for arange of sanctions spanning from reprimand to revocation for the ‘reciproca.l
discipline violations and speciﬁqaliy éi!ows for the imposition of the same‘sanl.:tion impos-,_ed by '
the foreign licensing autho‘rity. COMAR 10.32.02.10]3. For these l'casdns, I.a'g'ree with the State -
that snch a suspengion is a “very reasonable” sanction and T rec.t;wmmrue_nd that the B'nar-d,, in

" comity with the Virginia Board’s action, susbend the Respondent’s n‘ne"dic.ai licénse foran
indefinite period .Of not less than twelve fnonths, to Vbegiﬁ when the Board issues i.t's final order in

this-matter.

PROPOSED CONCLUSIONS OF LAW
Based on the fore_goiilg Findings of Fact and Discussion, I conclude as a matfcér. of law _ |

that the Respbndent violated the alleged provisions of 1h;: law. Md. dee Ann., Health Oce.

§ 14-404(a)(1), (3)(iD), (19), (21), (22), (33), zlmd (36) (Supp. 2019). As a result, T conclude that
‘the Respondent is subject to the disciplinary sanctions of an indefinite suspension of his médicai
license fdr a p.eriod not less than twelve months for the cited .Vioiagions. Iﬁ’.; COMAR.
: 10.32,02.69A(2); COM;AR 10'-3‘2‘02.10. | | o

_ I further oonglﬁde ’fhat the Respondent is subject to a fine of $5,000.0b for the cited

violations. Md. Code Ann., Health Occ. § 14-405.1(a) (2014); COMAR 10.32.02.00C(2).
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PROPOSED DISPOSITION

I PROPOSE that charges filed by the Maryland State Board of Physicians against the.

Respondent on October 21,201¢ be UPHELD; and
I PROP OSE that the Respondent be sanctioned by an indefinite suspension. of his

Maryland medical license for a period of not less than twelve months from the date the Board, -

1ssues its final decision; and

1 PROPOSE that the Réspondent be ordered to pay a fine of $5,000.00. ‘

Tuly 27, 2020 ) _ Qf“ﬁw H ﬁ”&filua\ / ¥

Date Decision Matled Susan H. Anderson

~ Administrative Law Judge

" SHA/a
H 186188

NOTICE OF RIGHT TO FILE EXCEPTIONS

Any party adversely affected by this proposed decision may file written exceptions with
the disciplinary panel of the Maryland State Board, of Physicians that delegated the captioned
case to the Office of Administrative Hearings (OAH), and request a hearing on the exceptions:
Md. Code Ann., State Gov’t § 10-216(a) (2014); COMAR 10.32.02.05. Exceptions must be
filed within ﬁﬂeen (15) days of the date of issuance of this proposed order. COMAR
10.32.02. OSB(I) The exceptions and request for hearing must be addressed to the Disciplinary
Panel of the Board of Physicians, 4201 Patterson Avenue, Baltunore MD, 21215—2299 Attn
Christine A. Farrelly, Executive Director, :

A copy of the exceptions should be majled to the opposing attomey, and the other party
will have fifteen (15) days from the filing of exceptions to file a written response addressed as
abave. Jd. The disciplinary panel will issue a final order followmg the exceptions hearing or -

. other forma} panel proceedings. Md. Code Ann., State Gov’t §§ 10-216, 10-221 (2014};
COMAR 10.32.02.05C. - The OAH is not a party to any review process.
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Copies Mailed To;

dward James Leyden, Esquire

Robert Gilbert, Assistant Attorney General
Office of the Attorney General

300 West Preston Street, Suite 207
Baltimore, MD 21201

" Augustus H. Hili, MD

.Christine A. Farrelly, Executive Director
Compliance Administration '
Maryland Board of Physicians
4201 Patterson Avenue

‘Baltimore, MD 21215

Rosalind Speliman, Administrative Officer
Health Occupations Prosecution and Litigation Division
Office of the Attorney General
- 300 West Preston Street, Room 201
Baltimore, MD 21201% -

Nicholas Johansson, Principal Counsel

Health Occupations Prosecution and Litigation Division
Office of the Attomey Genera!

300 West Preston Street, Roorn 201

Baltimore, MDD 21201
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