IN THE MATTER OF * BEFORE THE

ANDREW GEWIRTZ, M.D. *' MARYLAND STATE BOARD
Respondent - * OF PHYSICIANS
License Number: D80872 * Case Number: 2221-0024

® * * * * * * ® * * * * * * L * * * * *

CONSENT ORDER

PROCEDURAL BACKGROUND

The Maryland State Board of Physicians (the “Maryland Board™) received information
that Andrew Gewirtz, M.D. {the “Respondent™), License Number D80872, was disciplined by
the Medical Board of California (the “California Board”). In a Decision and Order dated August

18, 2020, the California Board reprimanded the Respondent and required the Respondent to

complete certain courses.

Based on the above referenced California Board action, a disciplinary panel of the
Maryland Board has grounds to charge the Respondent with violating the following provisions of

the Maryland Medical Practice Act (the “Act™), underH 0. § 14-404(a):

2, Subject to the hearing provisions of § 14-405 of this subtitle, a d13c1phnary
panel, on the affirmative vote of a majority of the quorum of the disciplinary
panel, may reprimand any licensee, place any licensee on probation, or
suspend or revoke a license if the licensee:

(21) Isdisciplined by a licensing or disciplinary authority or convicted
or disciplined by a court of any state or country or disciplined by
any branch of the United States uniformed services or the
Veteran’s Administration for an act that would be grounds for
disciplinary action under this section,

Disciplinary Panel B (“Panel B”) of the Maryland Board has determined that the acts for

which the Respondent was disciplined in California would be grounds for disciplinary action




under H.O. § 14-404(a). The grounds for disciplinary action under H.O. § 14-404(a) are as

follows:
3) Is guilty of:

i (i)  Unprofessional conduct in the practice of medicine.

i (22)  Tails to meet appropriate standards ... for the delivery of quality medical g |
: and surgical care ..., L

(40)  Fails to keep adequate medical records ....

Based on the action taken by the California Board, the Respondent agrees to enter into
this Consent Order with Panel B, consisting of Procedural Background, Findings of Fact,
Conclusions of Law, Order, and Consent.

FINDINGS OF FACT

Panel B makes the following findings of fact:

1. At all times relevant hereto, the Respondent was a physician licensed to practice
medicine in the State of Maryland. The Respondent was initially licensed in Maryland on or
about January 11, 2016,

2, | On August 18, 2020, the California Board issued a De;:ision and Order (which
went into effect on September 1_7, 2020). The California Board Decision and Order attached and
adopted the Stipulated Settlement and Disciplinary Order signed and agreed to by the
Respondent. A copy of the California Board Decision and Order is attached hereto.

3. In its Decision and Order, the California Board found that the Respondent failed
to provide onsite supervision of certified ophthalmic technicians for telemedicine examinations
in the care and treatment of two patients. Under the California Board Decision and Order, the
Respondent was reprimanded and is required to complete courses in education, medical record

keeping, and professionalism,



CONCLUSIONS OF LAW
Based on the foregoing Findings of Fact, Panel B concludes as a matter of law that the
Respondent is subjeét to discipline under Heaith_ Qcc. § 14-404(a)(21) for the disciplinary action
taken by the California Board against the Respondent for an act or acts that would be grounds for
disciplinary action under Health Occ. § 14-404(a)(3)(ii), (22) and (40).
ORDER |
It is, thus, by Panel B, hereby:
ORDERED that the Respondent is REPRIMANDED; and if is further
ORDERED that the Respondent shall comply with the terms and conditions of the
August 18, 2020 California Board Decision and Order; and it is further
ORDERED that the effective date of the Consent Order is the date the Conslent Order is
signed by the Executive Director of the Board or her designee. The Exeeutive Director or her
designee signs the Consent Order on behalf of the disciplinéry panel which has imposed the
terms and conditions of this Consent Order; and it is further |
ORDERED that the Respondent is responsible for all costs incurred in fulfilling the
terms and conditions of this Consent Order; and it is further
ORDERED that, if the Respondent allegedly fails to comply with any term or condition
imposed by this Conser;t Order, the Respondent shall be given notice and an opportunity for a
hearing. If the disciplinary panel determines there is a genﬁine dispute as to a material fact, the
hearing shall be before an Administrative Law Judge of the Office of Administrative Héarings
followed by an exceptions process before a disciplinary panel; and if the disciplinary panel
determines there is no genuine dispute as to a material fact, the Respondent shall be given a show

cause hearing before a disciplinary panel; and it is further




Signature on File



to counsel, to confront witnesses, to give testimony, to call witnesses on my behalf, and
to all other substantive and procedural protections as provided by law. I waive those
procedural and substantive protections. I acknowledge the legal authority and the

jurisdiction of the disciplinary panel to initiate these proceedings and to issue and enforce
this Consent Order.

I voluntarily enter into and agree to comply with the terms and conditions set forth :
in the Consent Order as a resolution of the charges. 1 waive any right to contest the
Findings of Fact and Conclusions of Law and Order set ouf in the Consent Order. I waive
all rights to appeal this Consent Order.

e AN

I sign this Consent Order, without reservation, and fully understand the language
and meaning of its terms,

/50 /2020 | Signature on File

Date “ Andrew Gewirtz, MD
Respondent Aeceived
NOTARY | - DEC BT #i
NEW Jeis
STATE OF N MD Board of Physicians

CITY/COUNTYOF (NdJ®en<s

n /\} |
| HEREBY CERTIFY thatonthis 30 day of ! J0V¥Im L"V, 2020, before me, a

Notary Public of the State and City/County aforesaid, personaily appeared Andrew Gewirtz,

MD, and made oath in due form of law that the foregoing Consent Order was his voluntary act

and deed.

AS WITNESS my hand and notarial seal.

Nowudd G A HARRIET B. GEWIRTZ

Notary Public, State of ggw York

i lifiad In Queens County
oy bte d/ aue No. 02GE6274221 %;
My Commission Expires 12/31/20

My Commission expires: lZ-\ R \ 2620




BEFORE THE
NMEDIGAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

n the N‘Iatter of the Accusahon
- Against’

:
E
E

| Andrew Eilis Gewirtz, MD, - Case No. 800-2016-024063

Physfcian’s & Surgeon's
Certificate No G63048

Respoﬁdent.

DECISION

The attached Stipulated Settlement and Disciplinary Order is
hereby adopted as the Decision and Order of the Medical Board of
California, Department of Consumer Affairs, State of California.

This Decision shall become effective at 5:00 p.m. on_September 17,
2020,

iT IS SO ORDERED August 18,-2020,

. NIEDICAL BOARD OF CALIFORNlA

W&@ﬂw@—-.

Ronald H. Lewis, M.D., Chaii
Panel A"~

\ .

" DRUSH {Rev B1-2018) .



XAVIER BECERRA

Attorney General of Califomnia

STEVEN D. MUN! ' :

Supervising Deputy Attomey General

JANNSEN TAN

Deputy Attorney General

State Bar No. 237826

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550
Telephone; (916) 210-7549
Facsimile: (516) 327-2247

Attorneys for Complainant

BEFORE THE . |
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA -

“In the Matter of the Accusation Against: ‘ Case No, 800-2016-021063

ANDREW ELLIS GEWIRTZ, M.D. OAH No. 2019080356

STIPULATED SETTLEMENT AND
. 1 ARY O

Physician's and Surgeon's Certificate No. G DIS.C P,LIN R BDER
63048 ' -

Respondent.

In the interest of a prompt and speedy settlement of this matter, consistent with the public -

interest and the rcsponéibility of the Medical Board of California of the Department of Consumer

: At'fﬁirs, the parties hereby aéree to the following Stipulated Settlement .and.Discip-lina:y Order
which will be submitted to the Board for approval and adoption as the final disposition of the

Accusation,

_ PARTIES
~ 1. William Prasifka (Complainant) is the Executive Director of the Medical Boatd of

Califomia (Boéxd). ‘He brought this action solely in his official capacity and is represented in this

1

STIPULATED SETTLEMENT (800-2016-021063)
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matter by Xavier Becerra, Attorney General of the State of Celifornia, by J anhsen Tan, Deputy

‘ Attomey General.

2, Respomient Andrew Ellis Gewirtz, M.D. (Respondent) is represented in this

proceeding by attorney David M, Balfour Esq,, whose address is: 1925 Palomar Oaks Way, Suite
220 Carlsbad, CA 92008,

3, On or about June 13, 1988, the Board issued Physician's and Surgeon's Certificate

No. G 63048 to Andrew Ellis Gewirtz, M D, (Rf:Spondent) The Physw;an s and Surgeon 8

Certificate was in full force and effect at all times relevant to the charges brought m-Accusahon'

‘No. 800-2016-021063, and will expire on April 30, 2022, unless renewed.

JURISDICTION

4. Accusation No. 800-2016-021063 was filed beforé the Board, and is currently

pending ageinst Respondent. The Accusation and all other statutorily required docurnents were

properly served on Respondent on May 6, 2019, Respondent tlmely filed his Notice of Defense

) contestmg the Accusauon

5. A copy of Accusation No, 800-2016-021063 is attached a3 thlblt A and incorporated

herein by reference.

ADVISEMENT AND WAIVERS

6. .Respondent has carefully read, fully discussed with counsel, and understands the

charges and allegations in Accusation No. 800-2016-021063. Respondent has also carefully read,

fully discussed with his counsel, and understands the effects of this Stipitiaxed Settlement and
Disciplinary Order.

7. Respondent is fully aware of his legal rights in this matter, including the right to a

hearing on the charges 3n'd allegations in the Accusation; the rigi:t to confront and cross-examine
the witnesses against him; the right to present evidence and.'to testify. on his own behalf; the right
to the issuance of subpoenas to compel.the attendance of witnesses and the production of
documents; the right to reconsideration and court review of an adverse decision; and all other

rights accorded by the California Administrative Procedure Act and other applicable laws.

- STIPULATED SETTLEMENT (800-2016-021063)
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8.  Respondent voluntarily, knowingly, and intelligently waives and gives up each and

every right set forth above.

CULPABILITY .

9. Resﬁondent understands and agrées that the charges and allegations in Accusation ‘

No. 800-2016-021063, if proven ata hearmg, constitute cause fori 1mpos1ng chscxplme upon his
Physician’s and Surgeon’s Certificate No, G 63048

10, Forthe purpose of resolving the Accusation without the expense and uncertdinty of

further proceedings, Respondent agrees that, at a heaxj_ﬁg, Complainant could establish a factual

 basis for the charges in the Accusation and that those charges constitute cause for discipline.

Respondent hereby gives up his right to contest that cause for discipline exists based on those

charges.

11, Respondent agrees that his Physieian’s and Surgeoh’s Certificate No. G 63048 is

subject fo discipline and he agrees to be bound by the Board’s terms as set forth in the '
Disciplinary Order bclow, Respondent further ﬁnderstands énd acknuwledges that 'i’ailufe to
complete the Board’s térms as set f‘érth below may lead to additional charges alleging
unprofessional conduct and the impoﬁﬁon of additional diseipline, _

12.- Respor_]dént agreeé that if an Accusation in the future is filed against him before the
Board, all of the charges and allegations contained in Accusation No, 800-2016-021063, shall be
deemed _ﬁue, cbnéct, a.nﬁ fully sdmitted by reSanden‘t for purposes of any such proceeding or
any other licensing proce'ed\ing involving' respondent in the State of California,

CONTINGENCY'

13, This stipulation shall be subject to approval by the Medlcal Board of California.

Reslaondﬁnt understands and agrees that counsel for Complamant and thc staff of the Medical

Board of California may communicate ditectly w1th the Board regarding thls stipulation and
‘scttl'cm.ent, without notice to.or participation by Resp'ondsnt or his cognsel. 'Bj' Sigping the
stipulation, Rcspbndent understz'inds: and agrees that' he may not wiﬂldrév;' his agreémeﬂt or seek
to rescind the stipulation pnor to the tnne the Board considers and acts upon it 1f the Board fails

to ad0pt this stlpulatlon as its Decision a.nd Order, thc Stipulated Settlamcnt and Disciplinary

3

STIPULATED SETTLEMENT (800-2016-021063) -
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Order shall be of no force or effect, except for this paragfaph, it shall be inadmissible in my'r legal-

action between the parties, and the, Board shall not be disqualified from further action by having

'cons1dcred this matter,

14,

copies of thlS Stipulated Settlernent and Disciplinary Order, mcludmg PDF and faemmﬂe
signatures thereto, shal] have the same fotce and effect as the originals,

15. In consideration of the foregoing admissions and stipulations,‘thezpé;ties agree that

the Board may, without further notice or opportunity to be heard by the Respondent, issue and

enter the following Disciplinacy Order:.

A, PUBLIC REPRIMAND

IT 1S HEREBY ’ORDERED that Physician's and Surgeon’s Certificate No, G 63048,
jssued to Respondent Andrew Ellis Gewirtz, M. shall be and is hereby publicly reprimanded
pursuam to California ABusiness and Professions Cod::; section 2227, subdivision (a) (4.) This
pubﬁc reprirhand, which is issued in connection Respondent’s care and treatment of Patient A and
B, as set forth in Accusation No. 800-2016-021063, is as follows:

“;‘You_ failed to provide onsite supervision of the certified ophthalmic technicians for '

telemédicine examinations in the care and treatment of patients A and B."

B. EDUCATION COURSE W1thm 60 calendar days of the effective date of this Decision,
Respondent shall submit 1o the Board or jis deSIgnee for its prior approval educatlonal _
program(s) or course(s) whzqh shall not be_ fess than 40 hours, in addition to the 25 hours required
for license renewal. The educational program(s) or course(s) shall be aimed at c‘orrelcting any
areas of deficient practice or knowledge and shall be Category | cemﬁed The educational
program(s) or course(s) shall be at Respondent’s expense and shall be in addition to the
Cpnﬁnuing Medical Education (CME) requirements for renewal of licensure. Follow;ng the
completion of t‘aach coursé, the Board or its designee may administer an exﬁm_inaﬁdm to test.
Respondent’s knowledge of the. coulrse. Within 12 months of the effective date of this Decision,
Respondent shall provide proof of attendance for 65 hours of CME of which 40'h6u:fs Iwgr’e in

STIPULATED SETTLEMENT (800-2016-021063)

The parties understand and agree t'nat Portable Documcnt Format (PDF) and facsimile|
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satlsfactlon of thls condltion

Failure to successfully complete and provide proof of sttendance to the Board orits -
designee of the educationai program(s) or course(s) within 12 months of the effective date of this
Decision, uniess the Board or 'its'designce agrees in writing to an extension of time, shall

constitute general unprofessional conduct and may serve as the grounds for further disciplinafy

action.”

C. MEDICAL RECORD KEEPING COURSE Within 60 caléndar days of the effective
dgte of this beéision, Resboﬁdent shall enrol! in a course in medical record keqping approved in
advarce 'by.the Boafd or its designee, Respondent shall provide the approved course provider o
with 'any information and dociments that the approved course provider mai_y cicg:m pertinent.
Respondent shall participate in and successfully comﬁl'ete the classroom cémﬁonent of the course |
not later than six (6) months after Respondent’s fnitiél eﬁrollm;nt. Respondent shall 'successﬁ.‘llly
complete any other component of the course within one (1) year of enrollment, The medical
record keeping course shaﬂ be at Respo'ndeﬂt’s cﬁpcnse and sha@l be in addition to the Continuing
Medicat Education (CME) requirements for 1'enewa1 of 1icensure and the' coursework
1equ1rements as set forth in Condition B of this stlpulated settlemeut ‘

A rncdlcal record keepmg course taken after the acts that giwe rise to the charges in the
Accusatlon, but prior to the effective date of the Decxsmn may, in the sole discretion of the Board
or its designee, be accepted towards ﬁxe fulfillment of this condition if the course ;Nould have 1.
been approved by the Board or its aesignee-.haci the qoursé been taken after the effective date of
this Decision, '

,Réspondént_shall submit a certification of successful completion to the Board-or its

' desiguee not later than 15 calendar days after successfully complcﬁng the c_cmréé, or not later than

'15 calendar days after the effective date of the Declslon,, whichever is later.

Failure to provide proof of successful completton to the Board or its designee within
tw-elve (12) months of the effective date of this Decision, unless the Board or its designee agrees
in writing to an eﬁtension-'of tﬁat_ﬁme, shall conétitufe general unprofessional condugct apd may
serve es the .gr.o'unds for farther diéciplinary'acﬁon. A

STIPULATED SETTLEMENT (800-2016-021063)
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D. PROFESSIONALISM COURSE (ETHICS COURSE) Within 60 calendar days of

the effective date of this Decision, Respondent shall enroll in a professionalism program, that
meets the requirements of Title 16, Califormia Code of REgulations (CCR) sectjon 1358,
Respondent shatl pammpatc in and successfully complete the program. Respondent shall prowde
any mfonnatlon and documents that the program may deer pcruuent Respondcnt shall
successfully cornplete the classroom component of the program not later than six 6) months after
Respondent’s initial enrolment, and the longitudinal cqmpoﬁeut of the program not later than the
time specified by the program, but fio later than one, (1), year after attending the classroom
component. The professionalism program shall be at the Rcspondent’s‘ expehse and shall bein
addition to the Continuing Medical Education (CME) requirement for renewal of licensure.

Failure to provide proof of successful complétion to t‘he Board or its designee within twelve
(12) months of the effective Qata of this Decision, unless the Board oz its designee agrees in

writing to an extension of that time, shall constitute general unprofessional conduct and may

serve as the grounds for further disciplinary action.

E. PROHIBITED PRACTICE Rcspondent shall not engage in the corporate pfa.ctice’ of
medicine in California pursuant to California law (Bus, & Prof. Code section 2400.) Any

violation thereof shall constitute general vnprofessional conduct and may serve as the grouiqd for

further disciplinary action,

ACCEPTANCE

I have carcfully read the above Stipulated Settlement and Disciplinary Order and have folly
discussed it with my attorney, David M. Balfour Bsq. Iunderstand the stipulation and the effeet it ‘
will have on my Physician's and Su:geon s Certificate. I enter ints this Supnlated Settlement and'

D1sc1phna:y Order voluntanly, knowingly, and intelligently, and agree to be bound by the
Decision and Order of the Medical Board,of California.

DATED: ) (\%w /

"ANDREW ELLIS GEWIRTZ, M. D.
Respondent

STIPULATED SETTLEMENT (800-2016-021063) |
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XAVIER BECERRA :

Attorney General of California
STEVEN D, MunNt

Supervising Deputy Attorney General
JANNSEN TAN ‘ ’
Deputy Attorney General

State Bar No, 237826

1300 | Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550

Telephane: (916)210-7549
Facsimile: (916) 327-2247
Aftforneys jor Complainant
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" 'BEFORE THE
" MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFATRS

STATE OF CALIFORNIA

In the Matter of the Accusation Against:

ANDREW ELLIS GEWIRTZ, M,D,

Physician’s and Surgeon’s Certificate

No. G 63048,

Respondent,

Complainant alleges:

Case No. 800-2016-021063
ACCUSATION

PARTIES

1. Kimberly Kirchméyer (Complainant) brings this Accusatiori solely in her official

capacity as the Executive Director of the Medical B()a_rd of California, Depariment of Consumer -

Affairs (Board),

2. Onor about Jupe 13, 1988, the Medical Board issyed Physician’s and Surgeon’s

Certificate No. G 63048 to Andrew Ellis Gewirtz, M.D. (Respondent). The Physician’s and

Surgeon’s Certificate was in full force and effect at all times relevant to the charges brought

herein and will expi‘re on April 30, 2020, unless renewed.

(ANDREW ELLIS GEWIRTZ, M.D.j ACCUSATION NO, 800-2016-021063
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JURISDICTION
3. This Accusation is brought before the Board, under the authority of the foi!ow'xug

laws, All section references.are to the Business and Professions Code (Code) unless otherwise -

" indicated..

4, Section 2227 of the Code states;

{2) A licensee whose matter has been heard by an administrative law judge-of the Medical
Quality Hearing Panel as designated in Section 11371 of the Government Code, or whose default

has been entered, and who is found gullty, or who has enter:ed infoa stlpulatlon for d:sclphnary
action w1th hc board, may, in aocordance weth the prowsmns of‘t}us chapter

‘(1) Have his or her license revoked upon order of the board.

“(2) Have his or her tight to prﬂctlce suspended for a period hot to exceed one year upon
order of the board.

“(3) Be placed on probatson and be requxred fo pay the costs of probation rnomtormg upon

_ order ot"the board

“(4) Bc pubhciy reprsmanded by the board, The public repnmand may include n
réquaremeut that the llcense¢ complete relevant educational courses approved by the board.

%(5) Hav_e; any other action-taken in relation to discipline as part of an order of probation, as
the boaréi or an administrative lawjudgc may deem proper, |

| ~ “(b) Any matter heard pursuant to subdmsson (a), except for warning letters, medical
review or advisory conferences, profcssmna% compctency exammatwns continuing education
activities, and cost reimbursement associated therewith that arglagreed t6 with the board and
successfui!y completed by the licensee, or other matters thade 'conﬂdentiak or prlvilcgcd by

exmung faw, is deemed public, and shall be made available to the pubhc by the board pursuant to

‘Sccuon 803 1.”

5, Secction 2234 of the Code, states: '

“The board shall take action -against any licensee who is charged with unprofess:onal

conduct, In additlon to other provisions of thls amcla unprofessxona[ conduct mc[udas but is not

Hmited to, the following:

2

{(ANDREW ELLIS GEWIRTZ, M.D.} ACCUSATION NO. 800-2016-021063
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(a) Violating or attempting to violate, directly or indirectly, assisting in or abetting the
violation of, or conspiring to violate any provision of this chapter.

“(b) Gross negligence,

“(c) Repeated negligent acts. To be repeated, there must be two or more negligent acts or

omissions, An, initial negligent act or omission followed by & scparate and dssttnct departure from

the apphcable standard of care shat | constitute repeated naghgent acts.

“(1) An initial ncghgent diagnosis Followed by an act or omission medicélly apprapriate for
that neghgent d:agnosw of the patzent sha]l consntutc a smgle neghgent act.

{2) When the standard of care rcquwes a change in the dsagnos:s act, or om;ssmn that
constitutes the negligent act described in paragraph (1), including, but not limited fo, a
rcevaiuation-ofthe diagnosis or a change in treatment, and the licensee's conduct departs from the

applicable standard of care, éach departure constitutes a separate and distinct breach of the

standard of care,

*(d) Incompetence,

“(e) The commission of any act involving dishonesty or carruption which is substantially
related to the qualifications, functions, or duties of a physician and surgeon.

() Any action or conduct which would hlavc warranted the denial of a certificate.

“(g) The }‘J'racticc of meaicinc from this state into another sta'te. O country witHout.mceting _
the legal rcquiremcnts of that state or country for the practice of medicine. Section 2314 shall not
apply to this subdivision. This subdivision shall become opetative upon the lmplemcntation ofthc
proposed registration program dcscrlbed in Section 2052 5, _

' “(h) The repeated failure by a certificate hoidcr, in the absence of gbod cause, to attend and

pamclpate in an interview by the board, This subdms;on shall onEy apply to'a certificate holder

who is the SU.b_]CCt of an investigation by the board.”
§,  Section 2052 of the Code states: ‘
“(a) Not\'vithstan‘ding Section 1'46, any peréon who practiécs ‘or attcmpts.‘to'preu:'tic«:l or who
advertises or holds himself or herself out as practicing, any syéten‘i or mode of treating the sick or
afflicted in this state, or who diagnoses, treats, operates for, or prescribes for an-ylai!mg:nt,

3
(ANDREW ELLIS GEWIRTZ, M.D.} ACCUSATION NO. 800-2016-021063




o b2

e W

o o8 =1 ©&

12
13

14

15
16

18
9
20
2!
n
23
2%

25

26
27
28

blemish, deformity, disease, disfigurement, disorder, injury, or other physical or mental condition
c;f any person, without having';ﬂ.\t the time of so doing a valid, unrevoked, or unsuspended .
certificate as provided in thi;s chapter [Chapter 5, the Medical Practice Act], or. without being
auth-orizcd- to perform the act pursuant to a certificate obtained in accordance with some other ‘
provision of law, is guilty of a public offense, punishable by a fine not exceeding ten thousand |
dollars {310,000}, by imprisonment pursuant to subdivision (h) of Section ! 170 of the Penal

Code, by imprisonment in a county jail not exceeding one year, or by both the fine and either

imprisonment.

“(b) Any person who conspires with or aids or abets another to commit any act described in

subdivision (a) is guilty of a public offense, subject to the punishment described in that

subdivision,

*(c) The remedy provided in this section shall not preclude any other remedy provided by
law,"”

7. . Section 2289 of the Code states: "“The impersonation of another Heensed practitioner

or permitting or allowlng another person to use his or her certificate to engage"sn the practice of

medicine or podiatric medicine constitutes Unprofession'al cond.uct.”_
8. Section 2250.5 of the Code states;
“(a) For purposes of this division, the fol{owing definitions shall appiy: '
Q) “Asy-nchronous store and forward™ means the transmission of a patierit’s medical

information from an orlginating site to the health care provider at a distant site without the

presence of the patient.

(2 “Distant site” means a site where a health care provider wh'o provides health‘ca_re
services is located while providing these services via a telecommunications system, |
_"(3) “Heaith care prévider“ means either of the following:
“(A) A person who is licensed under this division,
‘;(-B) A marriage and f‘i;tmiiy thcrapiét intern or trainee functioning pursuant ;.0 Se;tion
4980.43, |
11
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“(4) “Originating site” means a site where a patient is located at the time health care
services are provided via a telccommunications system or where the asynchronous store and

forward service originates.

*(5) “Synchronous interaction” means a real-time interaction between a patient and a health

care provider located at a distant site,

A f‘(6) “Telehealth” meané the mo_dc of delivering hea]tl;l care services and public Hea]th via
infonﬁation and communication technologies to facilitate the diagnosis consulta.tion treatrment,
educatlon care managemcnt and sel F-management ofa patu:nt s health care while the patlent is
at the originating site and the health care prowder ls ara distant 51te Telcheaith f‘acnhtates patsent
seif-management and caregiver SUppClI‘t for patients and includes synchronous interactions and
asynchmnous store and forward transfers

“(b) Prior to the delivery of health care via telchealth, the health care prowdcr initiating the
use of te!e_,heaith shall.informithe patient about the use of telehealth and obtain verbal or Wri_ttcn :
consent from the patieﬁt‘for the use of telchealth as an acceptable mode of delivering héélth care
services and public health, The consent shall be documented.

"—(‘C) Nothing in this section shall preclude a patient from receiving in-pérson health care -
delivery services during a specified course o-f‘ helalt‘h care and treatment after agreeing to receive
services via telehealth. .

“(d) The failure of a health care p\rovlider to comply with this section shall constitute
unprlc.)féss'ional conduct, Section 2314 shall ﬁot app‘{y. to this section.

| “(c) This section shall not be construed to alter the scope of practice of any health care
provtder or authorize the delivery of health care services in & setting, or zn a mannet, not

otherw;se authorized by faw, .

“ All laws regarding the confidentiality of health care mf‘orrnatton and a patient’s rights

T

10 hxs or her medical 1nfon‘nat10n shali apply to telehealth interactions,

“(g) This section shall notapplytoa patient under the jurisd_iction of the Department of '
Cor—rectic-msr and Rehabilitation or any pthér corr;ctionat facility,
i
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“thy (1) Notvzlthstandlng any other prowston of'\aw and for purposes of this seetton the
governlng body of the Hospital whose pat:ents are recewmg the telehealth services may grant
privileges to, and verify and approve credentials for, providers of telehealth services based on'its
medical staff recommendations that rely en information provided by the distant-site ho‘spital or
telehealth entity, as described in Sections 482 12, 482,22, and 485.616 of Title 42 ofthe Code of

Federal Re gulations,

- “(2) By enacting this subdivision, it is the intent of the Legislature to authorize a hospital t

grant pr;vﬂeges to, and vertf’y and approve credentials for, prov;ders of telehealth services as

described in paragrdph (E)

“(3) For the purposes of this subdivision, “telehealth” shall include “telemedicine™ as the

term is referenced in Sections 482.12, .482.22, aﬁd 485.616 of Title 42 of the Code of Federal
Reguiations.” ' .

5. Section2541 of the Code states:
A preseﬁption ophtha[mic device includes each of the following:

“(a) Any spectacle or contact lens ordered bya phys:eian and surgeon or Optometnst that

alters or changes the visual powers of the human eye.

“(b) Any contact [ens described in paragraph (1) of subdivision (n) of Sectjon 520 of the
federal Food, Drug, and Cosmetic Act (21 U,S,C, Sec. 360] and following).

“(c) Any pkano contact lens that is marketed or offered.for sale in this state. “Flano contact

fens” means a zero-power or noncortective contact lens intended to change the appearance of the

normal eye in a decorative fashion.”

10, .Section 2540 of the Code states!

“No person other than & physician and surgeon or optometrist may measure the powers or
range of human vision or determme the accommodatwe and refractive status of the human eye or |
the scope oF its functions in generai or prescribe ophtha[mm deviees

ARTY Seetlon 2400 of the Code states -
“Corporations and other artificial legal entltses shall have no professwnal nghts privileges,
or powers. However, the Dwssmn of Llcensmg may in itS dlseretion, after such mvesttganon and
. ] | |
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review of such- documentary evidence as it may require, and under regu lations adopted by it, gram

approvai of the employment of licensees on a satary basis by licensed chantablc institutions,

. foundations, or clinics, if no charge for professional services rendered patiénts is made by any

such institution, foundation, or cfinic.”

12, Section 2285 of the Code states:

“The.use of any fictitious, false, or assumed namé, or any name other than his or her own .
by a licensee either alone, in c-onjunction with a partriership or-group, or as the name of & .
professtonai corporatlon in any public commumcatlon advemsemcnt sign, or announcement of
his or her practice without a fictitious~-mame permit obtained pursuant to Section 2415 const!tutes

unprofessional conduct. This section shall not apply to the following;

(a) Licensces who are employed by a partnership, a'group, ora professional corporation”

that holds a fictitious name permit,

(b) Licensees who contract with, are employed by, or are on the staff of, any clinic
licensed by the State Department of Health Services under Chapter | (commencing with Section

1200) of Division 2 of the Health and Safety Code,

“(c) An outpatient surgery setting granted acemﬁcatc of accreditation from an

accreditation agency approved by the medical board,

“(d) Any medical school approved by the division or a faculty practicé plan connected with
the medical school,”

13, Section 2410 of the Code states:

“A medical or podiatr);' cdrporation shall not do or fail to do any act the doing of which or
the failure to do which wu'uld constitute unprofessional éonducbﬁnder any statute or regulation
now or hcrcaftcf in effect, in the conduct of its practice, -it shall observe and be bou'nd‘ by such
statutes and regulations to the same extent as & licensee under this chapte}."

14,

Section 2266 of the Code states: “The falture of a phy‘s‘iéian and surgeon {6 maintain

adcquate and accurate records relatmg to the prowswn of services to theu' pauents consututcs

unprofesslonal conduct.”

s

T - :
(ANDREW ELLIS GEWIRTZ, M.D.) ACCUSATION NQ. 800-2016-021063




vt LTS,

FIRST CAUSE FOR DISCIPLINE
(Gross Negligence - Patient A)

1_5. Respondent has subjectcd his Physician’s and Surgeon’s Certificate No: G 63048 to

dlsmplmary action under sections 2227 and 2234, as-defined by section 2234, subdw(smn {b), of
the Code, in that Respondent commitied gross negligence in his care and treatment of Patient A‘,
as more particularly alleged heréinafter: .

1'67 Respondent is a physician and surgeon who pr'actices under a professional -

corporation dba 20/20 Ophthalmo%ogy Services, PLLC,, and undertook to prowdc professmnak

services such as tefemedicine pataent evaluauon and screening cvaluatmn for 20/20 NOW.

Respondent received a salary. 20/20 NOW is a Limited Lmb;hty Corporation advertised as a

system in which certified ophthalmic technicians perform refractions. Preseriptions are obtained

by the consumer by telemedicine, 20/20 NOW operates in Catifarnia and hires, and tréins

technicians who see patients.

17. Patient A was an undercover investigator for the Board of Optometry, On or about

- May 19, 2016, at approximately 1230 hours, she visited Jin's Eyewear in San Francisco, CA. She ‘

was greeted by a Jin's Associate, She told the associate that she Wanted an eye examination and
that she did not haVe an appointment, The associate pointed to the back ofthe store, Patient
procgeded to thc back and observed alarge sign that read “20/20 NOW .» Respondent’s Mt_zdica‘i
Board of California Physician’s and Sur'g.eon‘s Certificate hung on the wall,

18. Pattcnt A was seen by NH, who represented herself as a certified Ophthalmlc

technician, NH exp!amed to Patlent A that Respondent is aVallable through “chat” software. NH

used a machme to perform autorefraction, The machine used infrared to measure the length of_ '
the eye. NH compared lenses a,nd' showed several series of letters, NH asked Patient A which
lgtter ipokéd sharper, NH proceeded ‘to perform a retinal scan, a “puff-of-air” (air puff
tonometry) test, and another tesf which involved a green X moving from left to rfght. Patien&'A

asked NH if she had any eye diseases. NH replied in the négative, NH told Patient A that she

! o protect the privacy of the patient involved, the patient’s name has not been included in this
pleadmg Respondent is aware of the identity of the patient referred to herein,

8 )
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sent afl her ﬁndmgs for review and that the doctor wou!d rewew it, szgn offon it, and send it
back in about 15-20 minutes, NH subsequently returned with a prcscnptlon slgned by
Respondcnt.

19.  Respondeni committed unprofessional conduct and/or gross negligence in his care

and treatment of Patient A, which included, but was not limited to, the following:

A. Respondent aided and abetted NH in providing ophthalmic testing without medical

indication,

B.  Respondent.aided and abetted NH in the unlicensed practice of medicine by

informing Patient A that she had no eye disease.
C.  Respondent aided and abetted NH in performing refractions without onsite physician
supervision,

SECOND CAUSE FOQR DISCIPLINE
{Gross Negligence - Patient B)

20. Respondent hes subjected his Physician’s and Surgeon's Certificate No, G 63048 to

disclplinary action under sections 2227 and 2234, as defined by section 2234, subdivision {b), of

the Code, in that Respondent committed gross negligence in his care and treatment cf Patient B,

as more particularly alleped hereinafter:

21.  Onorabout March 1, 2017, Patient B went to a 20/20 NOW blranc';.h at I.C. Penney's

in Sacramento, CA. Patient B saw AZ, a certified ophthaimic technician, Patient B r,omplained
of blinry vision, AZ performed a slit tamp examination, retinal examination, both with photos,
color vision test, and air puff tonornetry witﬁout direct physician supenvision. A referral was
recommended based on AZ’s appraisal of ocular hypertension and optsc nerve drusen. The

rcquest letter was dated March 1, 2017, and documented Respondent Bs the “Requestor * The

‘[etter documented elevated pressures and possible optic nerve head dtusen was rcportcd in Patient |

B’s workup. Ina subsequent interview with the Board, Responderit denied see[ng Patient B and
making the March 1, 2017 referral.

22.  Onorabout July 12,2017, Patient B was seen again at a 20/20 NOW branch in Jin‘s

San Francisco, CA. Patient.B reported a complaint of changes in distance vision and a family

9
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history of glaucoma Pat]cnt B filled out an eye hiealth questionnaire, AZ was the techmc;an who

rewewcd questsonnatrc with her, Paticnt B asked AZ about floaters, flashes, watering and red

eyes. The form stated that the examination was not an eye health examination. AZ performed an

auto-refraction, then took a picture of ‘her optic nerve, and macula, and performed puff tonometry.

Patiént B never had any communication with Respondent, AZ informed Patient B that she will
consult with Respondent and advised Patlent B to return in 30 minutes. Patient B retumed and

received her preseription. -

23, Respondent committed unprofessional conduct and/or gross negligence in his care

and treatment of Patient B, which included, but was not limited to, the following:

A. Respondent aided and abetted AZ in providing ophthalmic testing without medical
supervision. l |

B, Respbndent Failed to adequately document his examination, if any. Respondent also

fatied to SUchlse and check on the letter dated March 1, 2017 was purportedly written under his
dtrectlon Respondent also falled to document and/or determine the extent of follow-up care.

C. ReSpondent a1ded and abetted AZ in performmg :ef'racuons without onsite phystczan

supervision,

THIRD CAUSE FOR DISCIPLINE
(Aiding and Abetting / Corporate Practice of Medicine)

24, Respondent is further subject to disciplinary action under sections 2227 and 2234(a),

as defined by section 2052, 2285, 2400,7and-2410 of the Code, in that Rcspc;ndent allowed 20/20
NOW to use his license o practice medicine and/or Respondent practiced medicine using a
fictitious name without a fictitious name permit, .Paragraphs 16 through 21, above, are hereby

incorporated by reference and rcélicged as if fully set forth herein;

25, Onor about December 7, 2018, in an interview with the'Boa;d', Respondent stated .
that he was given a éaiary by 20120 NOW for professional services rendered to patients.
Respondent stated that he does not supervmc the 20/20 NOW technicians that see the patlents

The technicians are hared and tramed by 20/20 NOW. Respondent stated thatthf: 20/20 NOW

10 . _ .
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technicians perﬂ)rm O'DJCCIWC and suchctwe refractions. 20/20 NOW retained control ofthc

mcdical records. Respondent does not own shares of stock in 2020 NOW.

'FOURTH CAUSE FOR DISCIPLINE
(Repeated Negligent Acts)

26. Rasponden.t is further' subject to disciplinﬂry action under sections 2227 and 2234, as

defined by section 2234, subdmsmn (<), of the Code, in that Respondent committed repeated

negligent acts in h!S care and treatment of Patient A and B, as more pamculariy a!!cgcd
hereinafter: Paragraphs 16 through 25, above, are hcreby incorporated by tefcrencc and reatleged

as if fully set forth herein.

F ITTH CAUSE FOR DISCIPLIN]L '
(Failire to Maintain Adeguate and Accurate Medical Records)

27.  Respondent is further subject to discipline under sections 2227 and 2334, as deﬁned'

by section 2266, of the Code, in that he failed to maintain adequate and accurate medical records
in the carc and treatment of Patients A and B, as more particuiarly alleged hereinafter:
Paragraphs 16 through 25, above, are hereby incorporated by referenée- and realleged as if fully

set forth herein,

SIXTH CAUSE FOR DISCIPLINE -
(General Unprofessional Conduct) -

28, Respondent is further subject to dsscxpimc under sections 2227 and 2234, as defined

by section 2234 of the Code, in that he has engaged in conduct which breaches the rules or ethzcal'

code of the medical professwn,, ot conduct which is unbecoming a member in good standing of
the medical profession, and which demonstrates an unﬁ.tnnsé to practice medicine, as more
particularly aiiegcd hereinafier: Paragraphs 16 through 25, above, are héreby incorporated by

reference and realleged as if fuily set forth herein,
e
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"PRAYER

WHEREFORE Compiamant requcsts that a hearing be held on thc matters herein alicged

and that Followmg the hearing, the Medica! Board of Califomia issue a decision:

l. Revoking or suspending Physwlan 3 and Surgeon s Certificate No, G 63048, lssued

to Andréw Ellis Gewirtz, M.D,;

2.,

to supervise physician assistants and advanced practice nurses;

3. Ordcrmg Andrew Ellis Gew1rtz \d D., if placed on pmbatlon to pay thc Board the

costs of probatton momtonng, and

4. Taking such other and further netion as deemed neces ary and ﬁropcr.

DATED: _
_May 6, 2019

Executive Direclor
Medical Board of California’
" Depariment of Consumer Affairs
State of California
Complainant

SA2019100797 |

13515224, docx
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