IN THE MATTER OF * BEFORE THE MARYLAND

PETER DIXON, M.D. * STATE BOARD OF PHYSICIANS
Applicant * Case Number: 2220-0216
* * * * * ) * * * % w * * * *

FINAL DECISION AND ORDER

On June 12, 2020, pursuant to its authority under § 14-205 of the Maryland Medical
Practice Act (“Act”), Disciplinary Panel A of the Maryland State Board of Physicians (“Board”)
issued a Notice of Intent to Deny Application for Initial Medical Licensure (“Notice”) to Peter
Dixon, M.D. The Notice was based on Dr. Dixon’s interactions with residents and students
during a residency program; Health Occ. § 14-404(a)(3)(ii) (unprofessional conduct in the
practice of medicine); and Health Occ. § 14-307(b) (good moral character required of lcensure
applicants).

An evidentiary hearing was held at the Office of Administrative Hearings on May 10, 11,
13, 14 and 17, 2021. The evidence included witness testimony from a licensing analyst on behalf
of the State, and five fact witnesses and one expert witness for Dr. Dixon, who also testified on
his own behalf. The Administrative Law Judge (“ALJ”) also admitted into evidence 7
documentary exhibits offered by the State and 41 documentary exhibits for Dr. Dixon.

In a Corrected Proposed Decision’ issued on August 18, 2021, the ALJ concluded that the
Panel’s initial evaluation that Dr. Dixon lacked good moral character was incorrect, but that his
actions constituted unprofessional conduct in the practice of medicine, in violation of Health Ocec.

§ 14-404(a)(3)(ii). The ALJ recommended that the Panel’s Intent to Deny the Application be

' The ALJ issued a Corrected Proposed Decision on August 18, 2021 to correct a clerical error contained on page 49
of the initial Proposed Decision issued on August 10, 2021.




reversed, and that Dr. Dixon be granted a medical license subject to one-year of probation with
ongoing therapy and monitoring during the probationary period.

The State filed written exceptions to the ALJ’s Proposed Decision, and Dr. Dixon filed a
Response to the State’s exceptions. Both parties appeared before Disciplinary Panel B of the
Board for an oral exceptibns hearing on November 17, 2021. After considering the entire record,
including the evidentiary record made before the ALJ, and the written exceptions and oral
arguments by both parties, Panel B now issues this Final Decision and Order.

FINDINGS OF FACT

Panel B adopts the ALJ’s proposed findings of fact numbered 1-38. See ALJ Corrected
Proposed Decision, attached as Exhibit 1. These facts were proven by a preponderance of the
evidence and are incorporated by reference into the body of this document as if set forth in full.
The Panel also adopts the ALF's Discussion and Analysis on pages 12-48 and the middle
paragraph on p. 49 of the Corrected Proposed Decision with one modification. The Panel
corrects the second sentence in the middle paragraph on page 15 to state that the Board issued a
Notice of Intent to Deny Application for Initial Medical Licensure Under the Maryland Medical
Practice Act, and adopts that sentence as amended. The remainder of the ALJ’s Discussion and
Analysis on pages 12-49 of the Corrected Proposed Decision is also incorporated by reference
into the body of this document as if set forth in full.

CONSIDERATION OF EXCEPTIONS

The State does not dispute the ALJ’s conclusion that Dr. Dixon possesses good moral
character or that he is guilty of unprofessional conduct in the practice of medicine but excepts to
the ALF’s proposed disposition granting him a medical license with probation, continued therapy

and a vocational monitor. The State argues that Dr. Dixon committed inexcusable acts of

* The ALJ’s Corrected Proposed Decision has been redacted to remove confidential information from public view.
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unprofessional conduct, including intimidation and disruptive behavior, which would negatively
impact the environment in which health care is provided to patients and the teamwork approach
to delivering quality health care. In addition, the State argues that the proposed disposition is
insufficient fo protect the public and that the findings of unprofessional conduct and the Panel’s
wide discretion support the denial of a license based on the aggravating factors of Dr. Dixon’s
deliberate actions, his pattern of unprofessional behavior, and the potential for patient harm.
COMAR 10.32.02.09B(6). The State questions the ALJ’s rationale for recommending the grant
of a license based on the amount of rehabilitation that Dr. Dixon has undergone, arguing that
previous attempts to rehabilitate him were unsuccessful.’ In the alternative, the State contends
that if the Panel accepts the ALJ’s proposal to grant Dr. Dixon a license, he should be placed on
indefinite probation, subject to evaluation by the Maryland Professional Rehabilitation Program
(“MPRP”), any treatment deemed necessary, and Board-approved coursework on
professionalism and workplace boundaries.

In his Response and Opposition to the State’s exceptions, Dr. Dixon essentially does not
dispute o.r deny that he made the statements attributed to him by the medical student and
residents® during his fourth year of residency at a program in Colorado from July 2018 to May
2019, after which he was suspended and then dismissed from the program. He acknowledges that
his conduct was unprofessional. He argues that patient care was not an issue and that the parties

agreed before the ALJ there was no evidence that patient care was adversely affected by his

* Documentary and testimonial evidence presented at the evidentiary hearing revealed that during his initial three
years of residency from 2015-2018 at a Baltimore hospital, Dr. Dixon was placed on a temporary administrative
suspension based on a pattern of overly abrupt, critical and condescending interactions and communications with
junior residents in the program. Prop. Dec. at 20-21. Dr. Dixon testified that he was mentored and counseled by
hospital physicians because of these occurrences and his professional communication issues improved at the
Baltimore hospital by the conclusion of his third year of residency before he went to Colorado.

% Dr. Dixon’s statements and behavior at the Colorado residency program are described on pages 16-18 of the ALJ’s
Proposed Corrected Decision.




actions. He further argues that the State does not take exception to the ALJ’s fact finding or
framing of the issues, and that its exceptions are focused solely on whether the ALI’s proposed
sanction is appropriate. According to Dr. Dixon, the ALJ’s proposed decision to grant him a
license with conditions is based not only on the documentary evidence presented by the State and
Dr. Dixon but on all the testimony from Dr. Dixon, his supporting mentors and supervisors, and
from his therapist. In Dr. Dixon’s view, the ALJ relied on an exhaustive and detailed record from
a five-day evidentiary hearing to find facts and make credibility assessments in support of her
proposed decision. Dr. Dixon also argues that the State barely mentions the record detailing his
extensive rehabilitation efforts over the past eighteen months to address the unprofessional
communications issues that led to his dismissal from the program. He references prior Board
decisions concerning intimidating and disruptive behavior by physicians and requests that the
Panel grant his application for a medical license consistent with the conditions set forth in the
ALJ’s proposed decision.

Based on the testimony of Dr. Dixon and his witnesses at the evidentiary hearing, the
Panel agrees with the ALJ that Dr. Dixon’s comments and interactions do not indicate a lack of
good moral character, and there was no evidence that his conduct adversely affected patient care.
In analyzing whether Dr. Dixon’s communications with junior residents and students in the
residency program constituted unprofessional conduct in the practice of medicine, the ALJ
reviewed relevant rulings by the Maryland Court of Appeals. Prop. Dec. at 44-46. For example,
in Board of Physician Quality Assurance v. Banks, 354 Md. 59 (1999), the Court considered
whether the actions of the physician were intertwined with patient care in such a way as to pose a
threat to patients or the medical profession. Banks, 354 Md. at 73. The Court held that

unprofessional conduct is in the practice of medicine when it becomes a threat to the teamwork




approach of healthcare, and in particular when it causes co-workers to avoid interacting with the
offending physician. Id. at 75. In Dr. Dixon’s case, the ALJ determined that there can be no
dispute that conversations with colleagues, both during clinical care and in the resident’s lounge,
are intertwined with medical care. Prop. Dec. at 45. The ALJ found that the types of comments,
interactions, and jokes attributed to Dr. Dixon during his residency could cause a toxic
environment, and that the general tone and theme of his comments and jokes are unacceptable in
any professional setting. Id. at 46. Because of the tone and content of Dr. Dixon’s comments, the
ALJ found that he engaged in intimidation and disruptive behavior that could impact the
communication and teamwork approach of health care, and that his behavior at the Colorado
residency program constituted unprofessional conduct in the practice of medicine. /d. at 47. The
Panel agrees. Dr. Dixon’s comments and behavior compromised his professional responsibilities
as a teaching physician and are inimical to the standards of the medical profession.

The Court of Appeals has also held that the meaning of such terms as “unprofessional
conduct” is “determined by the ‘common judgment’ of the profession as found by the
professional licensing board.” Finucan v. Maryland Board of Physician Quality Assurance, 380
Md. 577, 593 (2004). The Finucan Court further stated that unprofessional conduct “refers to . .
.conduct which is unbecoming a member in good standing of a profession.” Finucan, 380 Md. at
593. The Panel disagrees with testimony from some of Dr. Dixon’s fact witnesses that his
repeated disruptive interactions and communications can be characterized simply as mistakes or
isolated bad judgment. In a contested case, the “[t]he agency . . . may use its experience,
technical competence, and specialized knowledge in the evaluation of evidence.” Md. Code
Ann., State Gov’t § 10-213(i). Based on its experience and specialized knowledge in practicing

medicine, the Panel concludes that Dr. Dixon’s disruptive behavior, which included an




established pattern of making overly crifical, demeaning, condescending, and intimidating
statements to those below him on the professional ladder, is not only unbecoming a member in
good standing of the medical profession, but is commonly understood in the field as
unprofessional conduct.

In determining whether to grant Dr. Dixon’s application for a medical license, Panel B
has considered the entirety of the documentary and testimonial evidence in this case, including
the presentations of both parties at the exceptions hearing. The Panel has reviewed and
considered Dr. Dixon’s therapeutic and educational efforts to rehabilitate himself since his
dismissal from the Colorado residency program. Following a referral to the Colorado Physiciéms’
Health Program, he participated in seven psychotherapy sessions from May to July 2019, to
address his repeated difficulties with his communications style and relapse into poor
interpersonal interactions. He returned to Maryland, applied for a medical license, and
voluntarily reached out to a Health Program for a consuitation. Based on the Health Program’s
referrals, Dr. Dixon successfully completed a ten-week group therapy program - Advancing
Emotional Intelligence - from October to December 2019, to refine communication skills. He
also attended multiple other courses in 2019, 2020 and 2021, including courses on Managing
Disruptive Physicians’ Behavior, a Program for Distressed Physicians, and continuing medical
education courses to stay abreast of medical terminology, adaptation, and current research. Dr.
Dixon also attended a clinical conference hosted annually by the American College of Surgeons
in 2020.

In October, 2019, he began and has since continued in weekly and bi-weekly individual
counseling and therapy sessions with a licensed clinical social worker and psychotherapist, to

specifically address the causes of his improper behavior, and his problematic interactions and




communications. His therapist opined that Dr. Dixon is honest about his poor behavior in his
work environment, that he acknowledged the unprofessional and harsh nature of his
communications, was open and receptive to the therapeutic process, and was very diligent in his
efforts to change. According to the therapist, Dr. Dixon has gained insight into and can identify
his triggers for unprofessional behavior, verbalize and manage them when challenged, and take a
step back before acting so as to handle them professionally. The therapist also opined that he
would benefit from ongoing therapy in the future.

In his testimony, Dr. Dixon édmitted that his communication with junior residents was
harsh or brash or insensitive, that his racial insensitivity and poor attempts at humor do not
belong in the workplace, and that such commentary should not have been part of his vernacular.
He acknowledged that it is absolutely imperative for a surgeon to be able to communicate
effectively with his team. According to Dr. Dixon, he has had ample opportunity since 2019 to
reflect on his communications and conduct and has been given time to change. Based on his
coursework and therapy, he expressed unequivocal confidence that his behavior will not recur.

DISPOSITION

The issue before the Panel is whether Dr. Dixon has adequately taken responsibility for
his unprofessional and disruptive behavior and whether the Panel is reassured that he is capable
of practicing medicine without violating the standards of professional conduct. At the evidentiary
and exceptions hearings, Dr. Dixon ook responsibility for his actions and testified sincerely and
credibly regarding the inappropriate nature of his repeated violations. The Panel appreciates Dr.
Dixon’s acknowledgment that the types of comments, jokes, and interactions attributed to him by
medical students and residents are inappropriate in any workplace. Based on its evaluation of the

evidence, the commendable aspects of Dr. Dixon’s career, his undisputed clinical and surgical




skills, his candor during the evidentiary and exceptions proceedings, and his extensive cfforts
since his dismissal in May 2019 to address the causes of his disruptive conduct, the Panel is
satisfied that he has made, and continues to make, earnest rehabilitative progress. Dr. Dixon
appears to be genuinely invested in and committed to preventing any recurrence of his conduct.
He has expressed meaningful insight and reflection into his problematic communication issues
and appears capable of integrating his own risk factors with the pressures of his professional
responsibilities as a physician and surgeon.

The Panel has considered the aggravating and mitigating factors in this case and
recognizes that Dr. Dixon self-reported the dismissal from his residency on his application,
admitted his misconduct, was cooperative during the Board’s investigation, implemented
remedial measures to correct his unprofessionalism, and exhibits rchabilitative potential.
COMAR 10.32.02.09B(5). The Panel believes that he is sincere in his commitment to remedy
his behavior and has in place concrete, meaningful, rehabilitation plans to fulfill his professional
obligations if granted a license. The mitigating factors weigh in favor of granting Dr. Dixon a
license with appropriate and specific conditions to ensure his continuation in therapy and
monitoring. The Panel will grant Dr. Dixon a medical license with a Reprimand and subject to
conditions inciudiﬁg a one-year period of probation and referral to the Maryland Professional

Rehabilitation Program (“MPRP”).

CONCLUSIONS OF LAW

Based on the findings of fact and discussion of Dr. Dixon’s response to the State’s
exceptions, as set forth above, Disciplinary Panel B concludes that Dr. Dixon is guilty of

unprofessional conduct in the practice of medicine, in violation of Health Occ. § 14-404(a)(3)(ii).




The Panel does not conclude that Dr. Dixon lacks good moral character under Health Occe. § 14-

307(b).

ORDER
It is, by an affirmative vote of a majority of the quorum of Disciplinary Panel B, hereby:

ORDERED that the Application of Peter Dixon, M.D., to practice medicine in Maryland

is GRANTED; and it is further
ORDERED that Dr. Dixon is REPRIMANDED; and it is further

ORDERED that Dr. Dixon is placed on PROBATION for a minimum of ONE (1)

YEAR.’ During probation, Dr. Dixon shall comply with the following terms and conditions:

1. Dr. Dixon shall enroll in the Maryland Professional Rehabilitation Program (“MPRP”)
as follows:

(a) Within 5 business days of the effective date of this Final Decision and Order,

Dr. Dixon shall contact MPRP to schedule an initial consultation for
enrollment;

(b) Within 15 business days of the effective date of this Final Decision and Order,

Dr. Dixon shall enter into a Participant Rehabilitation Agreement and
Participant Rehabilitation Plan with MPRP;

(c) Dr. Dixon shall fully and timely cooperate and comply with all MPRP’s
referrals, rules, and requirements, including, but not limited to, the terms and
conditions of the Participant Rehabilitation Agreement(s) and Participant
Rehabilitation Plan(s) entered with MPRP, and shall fully participate and

comply with all therapy, treatment, evaluations, and screenings as directed by
MPRP;

(d) Dr. Dixon shall sign and update the written release/consent forms requested
by the Board and MPRP, including release/consent forms to authorize MPRP
to make verbal and written disclosures to the Board and to authorize the Board
to disclose relevant information from MPRP records and files in a public
order. Dr. Dixon shall not withdraw his release/consent;

* If Dr. Dixon’s license expires during the period of probation, the probation and any conditions will be tolled.
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(e} Dr. Dixon shall also sign any written release/consent forms to authorize
MPRP to exchange with (i.e., disclose to and receive from) outside entities
(including all of Dr. Dixon’s current therapists and treatment providers) verbal
and written information concerning Dr. Dixon and to ensure that MPRP is
authorized to receive the medical records of Dr. Dixon, including, but not
limited to, mental health and drug or alcohol evaluation and treatment records.
Dr. Dixon shall not withdraw his release/consent;

(f) Dr. Dixon’s failure to comply with any of the above terms or conditions,
including terms or conditions of the Participant Rehabilitation Agreement(s)

or Participant Rehabilitation Plan(s), constitutes a violation of this Final
Decision and Order; and it is further

ORDERED that a violation of probation is a violation of this Final Decision and Order;

and it is further

ORDERED that Dr. Dixon shall not apply for early termination of probation; and it is
further

ORDERED that after the minimum period of a ONE (1) YEAR probation has passed,
and after Dr. Dixon has complied with all terms and conditions of probation, and upon a report
from MPRP to the Board that Dr. Dixon has successfully complied vﬁth all of the requisite
referrals and treatment, Dr. Dixon may submit a written petition to the Board requesting
termination of probation. Dr. Dixon may be required to appear before the disciplinary panel to
discuss his petition to terminate the probation. The disciplinary panel may grant the petition to
terminate the probation through an order of the disciplinary panel, if Dr. Dixon has complied
with all of the probationary conditions, and there are no pending complaints related to the Notice
of Intent to Deny Application for Tnitial Medical Licensure; and it is further

ORDERED that if Dr. Dixon allegedly fails to comply with any term or condition
imposed by this Final Decision and Order, Dr, Dixon shall be given notice and an opportunity for
a hearing. If the disciplinary panel determines that there is a genuine dispute as to a material fact,

the hearing shall be before an Administrative Law Judge of the Office of Administrative
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Hearings, followed by an exceptions process before a disciplinary panel. If the disciplinary panel
determines that there is no genuine dispute as to a material fact, Dr. Dixon shall be given a show
cause hearing before a disciplinary panel; and it is further

ORDERED that, after the appropriate hearing, if the disciplinary panel determines that
Dr. Dixon has failed to comply with any term or condition of this Final Decision and Order, the
disciplinary panel may reprimand Dr. Dixon, place Dr. Dixon on probation with appropriate
terms and conditions or suspend or revoke Dr. Dixon’s license to practice medicine in Maryland.
The disciplinary panel may, in addition to one or more of the sanctions set forth above, impose a
civil monetary fine upon Dr. Dixon; and it is further

ORDERED that Dr. Dixon is responsible for all costs incurred in fulfilling the terms and
conditions of this Final Decision and Order; and it is further

ORDERED that the effective date of this Final Decision and Order is the date the Final
Decision and Order is signed by the Executive Director of the Board. The Executive Director
signs the Final Decision and Order on behalf of the disciplinary panel which has imposed the
terms and conditions of this Order, and it is further

ORDERED that this Final Decision and Order is a PUBLIC document pursuant to

Health Occ. § 1-607, § 14-411.1(b)(2), and Gen. Prov. § 4-333(b)(6).

SignatureOn File
'Christine A. Farrelly’f E)éeclﬁi\\f pirector {/

03/02]2027

Date !

Maryland State Board of Phiysicians
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NOTICE OF RIGHT TO PETITION FOR JUDICIAL REVIEW
Pursuant to Md. Code Ann., Health Occ. § 14-408, Dr. Dixon has the right to seek
judicial review of this Final Decision and Order. Any petition for judicial review shall be filed
within thirty (30) days from the date of mailing of this Final Decision and Order. The cover letter
accompanying this final decision and order indicates the date the decision is mailed. Any petition
for judicial review shall be made as provided for in the Administrative Procedure Act, Md. Code
Ann., State Gov’t § 10-222 and Title 7, Chapter 200 of the Maryland Rules of Procedure.
If Dr. Dixon files a petition for judicial review, the Board is a party and should be served
with the court’s process at the following address:
Maryland State Board of Physicians
Christine A. Farrelly, Executive Director
4201 Patterson Avenue
Baltimore, Maryland 21215
Notice of any petition should also be sent to the Board’s counsel at the following address:
Noreen Rubin
Assistant Attorney General
Maryland Department of Health

300 West Preston Street, Suite 302
Baltimore, Maryland 21201
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MARYLAND STATE BOARD OF

* BEFORE ERIN H. CANCIENNE,
PHYSICIANS | * AN ADMINISTRATIVE LAW JUDGE
v ' *  OF THE MARYLAND ORFICE
PETER DIXON, MD, * OF ADMINISTRATIVE HEARINGS
APPLICANT *
LICENSE No.: Unlicensed * OAH No.: MI)H~MBP1—70-20~17967.
* * c Rk W * * * T . * * * * *

CORRECTED PROPOSED DECISION

- STATEMENT OF THE CASE
: ISSUES
SUMMARY OF THE EVIDENCE
PROPOSED FINDINGS OF FACT
DISCUSSION
PROPOSED CONCLUSIONS OF LAW
PROPOSED DISPOSITION

Om June 12, 2020, the Maryland State Board of Physicians {Board) notified Peter Dixon, M.D.
{Applicant) of its intent to deny. his application for inii'ta] Medical Licensure (Application) pursuant
to the State law governing the practice of medicine. Md. Code Ann., Health Oce. §§ 14-101 et seq.
{2014 & Supp.2020). .The Board based its intent to deny the Application on its authority undes
scction 14-205 of the Health Occupations Article; specifically, it fo@d that the Applicant violatc;i
sections 14-307 and 14-404 of the Health Occupatiqns Atticle. Td § 14-205(b)(3)(1) (Supp. 2020);
Id. § 14-307 (b) (applicant shall be of good moral character); Id. § 14—404@)(-3)@1’) (engaging in
unprofessional conduct in the practice of medicine). |

On Aungust 25, 2020, the Board delegated the matter to the Office of Administrative

Hearings (OAH) for a hearing on the Board’s interit to deny the Application. “The Board further

T The Proposed Decision issued on Augnst 10, 2021 contained & clerical error on page 49, The Proposed Decision
© mistakenly read “The Applicant shall continue therapy with

I (st o times & week.” (Bmphasis
added). The Propesed Decision should have read, “The Applicant shal} continue therapy with al Jeast
twao times a month,” (Emphasis added). This Comrected Decision is issued to correct that clerical mistake,




delegategi the a‘iuth'ority to the ‘OAI-I to igsue Proposed Findings of Fact, Proposed Conclusions of
Law, and a Proposed Dlsposmon |
On September 24, 2020, Iissued a Schadulmg Order following a telephone’ schedulmg

. conference that occurred on September 21, 2020. Michael Brown, Assistant Attorney General
and Administrative Prosecutor, appeared on behalf of the State of Maryland (State). Kenneth
Axmstrong,‘ Esquire, appeared on behalf of the Applicant, who was not present.

| OnMay 10,11, 13, 14 and 17,2021 T held a co:n;tes,ted case he.;aring at the OAH in Hunt -
Valley, I\/liarylemd.2 Health Occ. § 14-405(a) (Supp. 2020); COMAR 10.32.02.04. Mz,
_A;rgstrong.}fepresented the Applic;,ant, who was present. Mz. Brown represented the State. [ .

closed the record on May 21, 2021 after allowing the parties time to submit written memoranda

. of law.

P,rocedure'in this case is gowfemed, by the contested case. provisions of the Administrative
‘PI'OCCdLlI‘e Act (APA), the Rules for Hearings before the Boérd of Physicians, aﬁd the Ruie:; of
Procedure of the OAH. Md Code Ann., State Gov’t §§ 10- 2{}1 through 10-226 (2014 & Supp.
2020); COMAR 10 32.02; and COMAR 28 02.01.

ISSUES

1. Whether the Appﬁcant’ s cénducf constitutes pnprofessionai conduct in the
practice of medicine under Md. Code Ann., Health Occ., §14-404()(3)(11).

2. Under Md. Code Ann., Health Occ,, | §14-205, whether the Applicant’s conduct
constitutes a reason n that is grounds for action under Md Code Ann., Health Oce., §14- 404(&1)(3)(11).

3. Whe‘rher, pursuant to Md. Code Ann,, Health Oce. 14- 307(a) and (b), the Apphcant

in light of any established conduct, is of good moral character.

? Counsel for both parties, the Appellant, and myself were in persen in Hunt Valley. Some of the witnesses testified
remotely through the Webex videoconferencing platform, bist others testified in person in Hunt Valley.
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SUMMARY OF THE EVIDENCE

Exhibits

1 admitied the following exbibits into evidence on behalf of the State:
- State Ex. 1+ Memorandum from Phiiip Thomas, Licensure Analyst, to Nicolas Johansson,
Principal Counsel, Health Occupations Prosecition and Litigation Division, with
attached Report of lnvestigation, February 13, 2020 -

State Bx. 2 - Application, Augtist 8, 20193

State Ex. 3 - Dismissal from HealthONE Medical Center General Surgery Residency,
May 28,2019; Note to the Apphicant’s MedHub File, May 29, 2019;
Disciplinary/Corrective Action Form, undated;* Letter to “Whom. it May
Concern™, May 16, 2019; Letter to the Applicant, May 16, 2019: The General
Surgery Milestone Project (Milestone Project) documents, July 2015 edition;

- State Ex. 4 - Minutes from May 9, 2019 Remediation Meeting
State Ex. 5-  Remediation Notification, May 9, 2019; Referral to CPHP for Professionalism
Issues, May 9, 2019; 1X. Remediation,® July 1, 2018 — June 30, 2019;7 X,
Grievance, July 1, 2018 — June 30, 2019; Certification of receipt of the summary
of the Student Complaint Letter, May 9, 2019; Excerpts from the Student .
Complaint Letter, undated; HCA: Healthcare NRMP and NMS 201 9,% February
27, 2019; Email from Joyce Davidson, LCSW, Director of Clinical Services, -

Colorado, Physician Health Program, May 8, 2019; Letter from
medical student, undated.

Stats Ex. 6 - Meeting notes, November 29, 2018 and September 18, 2018

State Ex. 7~ Initial Application for Licensure
13a, and 13¢, August 8, 2019

el

» Explanations to Questions 16b, ¢, e, f, g, h, n,

* The Application has page numbers at the top (format Page x of 9) and a page number at the bottora center, Page
number references ars o the bottom center number, Pages 8 znd 9 are both of questions 16a-1. Pages 10 and 11 are
both of questions 16m-17e, Thers are duplicates of these pages because the Application as initially submitted hed
blank spaces (pp. 9 and 11) and a completed version of these pages (pp. 8 and 10) were submitted upon request,

“ This.document states that the termination was effective May 28, 2019, but is not signed or dated.

* There is no signature on this document to determine the exact author o recipient. However, the last senfence
indicates it is from “the General Surgery Residents at [ edical Center”, and that the lotter was submitted to.
“progrim leadership.” ’ : '

“Pages 3 and 4 of this exhibit appear o be sections from a larger document. The name of the larger document, and
the remainder of that presumed document is not in evidence. . _ '
" This document is signed by the Applicant and appears to be datcd May 9, 2018. Ttis unelenr if that date is an error
-and should be May 9, 2015, ' ‘

* HCA mearis Hospital Corporation of America. The explanations for the other seronyms were not provided,
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App. Ex.

1-

App. Ex. 2 -

App. Bx. 3 -

App. Ex. 4 -

~App. Ex.

App. Ex.

5-

6 -

I admitted the following exhibits into evidence })n behalf of the Applicant:

Letter of Recommendation from Dr. Andrew Pearle, August 29, 2011
Letter of Recommendation from Dr. David Chalnick, September 28, ZC i1
Letter of Recommendation from Dr. Robin Gehrmann, September 28, 2011

Letter of Recormmendation from Dr. J oseph Bene%renia_and Dr. Wayne Berberian,
October 20, 2011 »

Medical Student Performance Evaluation by James Hill, Ph.D., November 2011

" Letters of Recommendation from Dr. Kenneth Swan, September 2, 2012, and

 June 29, 2013

App. Bx. 7 -

App. Bx.
- App. Bx.
App. Bx.
App. Ex.
App. Bx.

App. Ex.

App. Ex.
App. Ex.
. App. Ex.
Api). Ex.
App. Ex.

App. Ex.

App. Ex,

g -
9 -
10 -
1i-
12 -

13-

14-
15 -
16 -
17 -
8-

19 -

20 -

Letter of Recommendatlon from Dr Dorian Wllson September 14,2012
Lette:f of Recommendatmn from Dr Eric Lazar, July 11,20 13

Letter of Recommendation from Dr. Mark Nolan Hill, October 7, 2013
Letter of Recommendation from Dr. Stephen Kevic, September 10, 2014
Letter of Reeoxemendation from Dr. Mayur Narayan,l September 19,20 14
Letter of P;eeommendation from Dr. Devinder Singh, October 2, 2014

Letters of recommendatieh from Dr. Gerald M. Hayward, January 6, 2018, May
2, 2018, and March 27, 2020°

Letter of recommendation from Dr. Gerald Haywaxd March 27, 2020

Letter of Recommendation from Dr. Michael A. Zatina, January 20 2018
Letter of Recormmendation from Dt, Bugene J. Schweitzer, January 25, 2018 _
Professional Mentor Report from Dr. Isem Hamdallah, May 11,2018

Letter of Recommendation from Dr. Emme*ct L. McGuire, May 10, 301 9

Letters of Recommendation from Dr. R, Dewayne Edwards, September 25,2019,
and February 6 2020

Letter of Recommendation from Dr. Isabelle M. -Aundet, October 29, 2019

¥ These lefters were compiled into one document dated March 30, 2020.
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App. Bx. 21 -

App, Bx, 22 -

App. Ex. 23 - ]

-App. Bx. 24 -
App. Ex, 25-
App. Bx. 26 -
App. Ex. 27 -

App. Ex. 28 -

App. Bx. 29 -

App. Ex.30- E

App. Ex. 31 -
App. Ex. 32 -

App. Ex. 33 -

Letter of R_ecommendation from Dr. Andrew Demeusy, March 23, 2020
Letter of Recommendation from Dr. Johmy Cheng, April 6, 2020
Letter of Recommendation from Dr. Thomas J. 'Cusa;ci{, Aypril 6, 2020
Not offered!® |

Letter of Récommendaﬁon from Dr. George T. Grace, April 9, 2020
Lc;lier of Recommendation from Dr. I onaihap S. Gallen, April .IG, 2020

Offered, not admitted!

A. Medical Risk Management, Inc. Cerlification of Completion of Managing
Disruptive Physicians Behavier, May 10, 2020

" B. The Center for Professional Fealth — B29 Team Behavior Report, January 25,

2021; The Center for Professional Health Certification of attendance, Program for
Distresscd Physicians, April 29, 202112

C. American College of Sufgeons, Division ¢f Education, Certificate of )
Completion, Virtual 2020 Clinical Congress, October 3-7, 2020

D. Physician Continuing Medical Education Certificates from various courses an -
dates between Auguyst 31, 2019 and April 22, 2021

Aggregate Bvaluation Reports by Faculty, July 1, 2019 and January 10, 2019;

General Surgery Residency Program, Semi-Annual Intern and Resident
Evaluation Form by Dr. Quan and Dr. McGuire, Janvary 10, 2019; Letter of
Recommendation from Dr. Emmett McGuire to American College of Surgeons
for Residence-as Teachers and Leaders course, January 4, 2019

Lvalw'ltion Form by Kristen Geis, RN CNC, May 5, 2019

Curricnlum Vitae of the Applicant, as of April 2021

Letier from—Psy.D., March 26, 2020°
Letter from- Ph. D, March 23,2020

[ retained the exhibit to preserve the record.

1 This Exhibit is 2 Consent Order ir a case invelving Physician

(frst nams redacted fo preserve the

Physician's privacy}, issved July 6, 2020, While it was not dmmtte as gvidence, it will be maintained with the file
as part of the record.
12 This included a 3-day program from January 27 ~29, 2021, and follow up sessions on March 1, 2021, and April 19,

2021. An additiona! follow up session was scheduled for Yuly 19,2021, however, this was after the hearing date and
the close of the record, .




App. Ex. 34 - Progress Reports fmm— LCSW- C various dates'

App. Ex. 35 - Letter from LC8SW-C, Senior Clinjcal M:mager
Tuly 22,2020 -

App. Ex. 36 - - Réport, various dates

App. Ex. 37 - Letter from Loren Schcmmgm Sponsor from Alcoholics Anonymous, May 5,
2021 Letter from Dr, J. Greg Hobelmann, May 3, 2021
App. Ex. 38 -

Archived General Surgery Defined Category and Minimum, from HCA

HealthOne M edical Center Program for the-Applicant, as of February 28,
2020

App. Ex. 39 - National Practitioner Data Bank, Response to Self-Query, May 10, 2020

App. Ex. 40 - Letter of Recommeéndation from Sofia Studer, RN, BSN, PCCN, June 18,2020

Apf). BEx. 41 - Statc of C‘olmado, Licensee information for the Applicant, as of April 28, 2021

App. BEx. 42 - Offered, not admlttedi"'

App. Bx. 43 - -Milestone' Project Report, June 11, 2018; Letter ‘fmm-
: regarding the Applicant’s good standing, March 6, 2018; Shock Trauma Team
Clinical Rotation Evaluation, Scptember 18,2017

App. Ex. 44 - Not offered nor admitted. '3

App. Bx. 45 - Shock Trauma Team Clinical Rotation Evaluation, Septémbgr 18,2017
© Testimony
Phillip Thomas, Licensing Analyst, Board, testified on behalf of the State.

The Applicant testified in his own behalf, and presented the following witnesses:
o Dr. Gerald Hayward '
o Dr. Roy Edwards
o Dr Isabel Andet
o

I o | accepted as an expert in the field of sacial work

8 Some of the reports have clear dates on them, but others have no dates, or only a month snd not a year,
14 This document is an email chain between d the Applivant dated July 9 and 31, 2020. It was not
admitted due to an objection regarding its relevance. 1sustained the objection as the email was a.thank you Jetter

from the Applicant and a response &om* bt 1 retained the exhibit o p:seserve” the record.

15 This document is a set of Colorado Revised Statutes 2020, specifically, Title 12 Professions and Occupations,

Arficle 240: Medical, While this was not offered or admitfed as an exhibit, the document will be maintained with
the file for reference and easy access for the laws of Colorado for any further review by the Board.
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o Dr. Andrew Demeusy
o Dr. James Cusack

PROPOSED FINDINGS OF FACT
I find the following proposea facts by a preponderance of the evidence:
1. -' On November 6, 2011, the Applicant was arrested and ch_axgcd with Assault by
Auto in conjunction with driving under the inﬂuenéc and-a resulting motox _\}ehicle ae;ci dent %n
New Jersey. On Ogto.ber 15,2012, hé pled guilty to a disorderly persons offense of simple
assault and driving u'n‘d;ar the influence. As a result, be participated in and completed a five-year
contract with the New Jersey Professional Assistance Program.’®

2.-  Since July 31, 2012, the Applicant has been sober, The Applicant continues to

attend Alcoholics Anonymous meetings voluntarily and maintains a sponsor.

3. From Julj 2018 to May 9, 2019, the Applicant was a fourth-year surgical resident

at HeatthONE [ medica center (I Medical Centes)” in Cotorado.

4, Between July 2018 and May 2019, the Applicant worked at different Ilospifals as

pe.ft of his residcncy program for -Medical Center.

5, For the month of Tuly 2018 the Apphcant was ass;gned to -M dical Center

- for a colorectal surgery rotation. The Apphcﬂnt was the only resident at -dunng
July 2018,

6. For the month of August 2018, the Applicant was assignéd 1o -Medical

Center for a subspeciality, hepatic'® failure service. For fhe rotation in August 2018, the

1€ Tue fo moving back to Maryland before completing the five-year program, some of the reuun'c.ments were
compleed thiongh *

1" Throughout the hearing, the partics referred fo the program as Madlcal Center and also referred to the
specific hospital as [l Medical Center. This decision will reflect that use of the term as well. When actions
occur at & diffexent hospital or medical center, the spemﬁu name for that facility will be vsed,

¥ This service mainly addresses problems with the liver, pancreas, snd galibladder,
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Applicant interacted with three fa.oﬁity members, one fellow, and a junior resident. There were
_n’o medical students on this rotation, |

7. Duﬁng July and August 2018, the Applicaﬁ_t‘had no assigned mentpr.

8 InSeptember and October 2018, the Appicant remained at [JJModicat
Center, but switched to the @raumé and acuL-e;, care surgery service.

_9. During the Septembe):' and October 2018 rotation, the Applicant became a chief
‘resident (')f the multi trauma unit, the emergency general surgery service, the ‘;rauma ICU, and the

~ burn service.'”

10.  During the September and October 2018 rotation, the Applicant had four to six
resid.enté ‘bélow him, as well as ﬂlrcg to five medical students. |

11. 01:_\ Septémber 18,2018, the Applicant met with Di‘l. Ermmett McGuire, Program .
Director,l-(}enerul‘Surgery Residency Program. A‘; that time, intemms had complained of

condescending and harsh feedback, as well as crude jokes made by the Applicant. 2

o 12. ° For the month of Novcmbe.r 2018, the Applicant had a rotation at-v
Hospital -) | A
| 13. | OnNovember 29, 2018, the Applicant met with Dr, I;ficGuire and Dr. Edwards,
Program Director at _M'edical C-ente_r, to disc'uss‘ complaints regarding the

Applicant’s condescending comments, and an incident with an attending physician, Dr.

1

¥ As the Medical Center program Was.rela’i%vely new, it onty had one ﬁfth—yaar resident, and therefore,
{ourth-year resiaents, like the Applicant, were chief residents.

# The meeting sotes do not indicate any exact language used the date of the cummants or more precise details,
Sec Board Ex. 6.

2 The meeting notes do not indicate the exact language used in the comments, the date of the comments, or more
precise details. However, the reason for the meeting uses the term “condescendmg comments.” See Board Ex, 6.
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14, For the month of December 2018, the Applicant was assipned to -HOSPital,

for a head and neck rotation. The Applicant did not have any feaching responsibilities and did

not have any other residents with him during this month.

15. - For January and February 2619, the Applicant was baclic at—
16.  InMarch 2019, the Applicant was sent to a children’s tiospital in Sl;okane
- Washington for a pediatric surgery rotation. |
17.  In April 2019, the Applicant was assigned to - Medical Center.
| 18.  Dwing the first week of April 2019, a ti*-xird—year mredical étudent,'- _
- worked wilﬂ the Applicant.
19, Atsome point,- wrote a letter to the director of the residency program to -
outline her concerns regarding the Applicant’s professionalism. See State Ex., §, PP 11-14,
20,

The letter deseribes multiple alléged incidents, including:

The Applicant making a joke about domestic violence. This occurred in the
residence lounge in front of the medical student and other residents;

The Applicant taking personal phone calls via FaceTime in the resident lounge,
when patients were being discussed; and

The Applicant talking to residents and attending physicians in. a disrespectful way.

21, Starting on May 1, 2019, the Applicant was rotated back to—for
the month of May.

22, OnMay9, 2019,' a remediation meeting was held with the Ap;_)licant, Dr.

Mc(}ui're; and Dr, Glenda Quan, Senior Associate Program Director. From the moesting, the
Applicant, Dr. McGuire, and Dr. Quan agreed on & remediation plan for the Applicant to: meet
with the program director and associate program director monthly, meet with his mentor, and

- referral to the CPHP? In addition, it was recommended that the Applicant participate in a

2 Colorado Physician Health Program.




follow up meeting with Dr. Butler, Chief Me.c'li.ca‘l Officer, anc_i read a Book, E;ngiigggl
Intelligence. |

23.  On May 16,2019, two__le'.tters were jssued: one outlining the Applicant’s behavior
and addressing it to Iﬁanggérnent and .the other 16 the Applicant. State Bx. 3, pp.6-9.% In the
Jetter to the Appﬁcant, the residents'speciﬁcaﬂy wrote, “These concerns have been raised to your
attention so that, in coﬁ_cordance with your request at the onset of your remediation period, you
may have the oppoa'iunity to mitigate your behavior.” State Ex. 3, p. 8. |

24.  OnMay 16,2019, the Applicant was suspended from the [ JlllMedical Center,

pending an investigation.

3

25. - On May 28, 2019, the JJMedicar Center dismissed the Applicant from its
General Swrgery Resider;cy.’ Its stated reasons were: préfessional incompetence; serious neglect
of duty or violation of hospital or prog;:am. rules, regulations, policies or procedureg; and action
or inaction reasonably determined by the hoépitai to involve moral turpitude or that is contrary
to the interests of patient care or the hospital, State Bx. 3, p.2.

26. The Apinlicant applied for an initial medical license on August 8, 2019.

27. . Onthe Application, the Applicant answered yes to the follox;;fing questions;

» 166~ Has a hospital, related health care facﬂity; HMO, or alternative health care
system ever investigated you or ever brought charges against you? -

e 16f- Has a hospital, related health care facility, HMO, or alternative health care
system ever denied your application; failed to renew your privileges, including
your privileges as a resident; or limited, restricted, suspended, or revoked your
privileges in any way?

2 The leliers are attributed to the residents at -Medica§ Center. However, the record wasunclear if all of the
names listed wore residents or if any wers medical students, and whether the names listed were a complete list of
residents at [ llMedical Center at the time. As none of the residents were called as witnesses at the hearing,

anli their last names wili be referenced herein. The residents that signed the letter were: | NG
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16g - Have you ever pleaded guilty or nolo contendere to any criminal charge,

been convicted of a crime, or received probation before judgment because of a
cnmmal charge?

16h —~ Have you ever committed an offénse involving aleohol or controfled
dangerous substances to which you pled guilty or nolo contendere, or for which
you were convicted or received probation before judgment? Such offenses

. include, but are not limited to, driving while under the influence of aleohol or
(.ontmllt.d dangerous substances.

16n— Has your employment or contractual relationship with any hospital, HMO,
other health care facility, health care provider, institufion, armed services, or the
Veterans Administration ever been terminated for disciplinary reasons?

28. Onthe Appl_icaﬁon, the Applicant answered no to the following questions, but

provided explanations:

165 — Has a state licensing or disciplinary board (including Maryland), a
comparable body in the armed services, or the Veterans Admimstration, ever
taken action against your license? Such actions include, but are not limited to,

limitations of practice, required education admamshment or reprimand,
suspension, probation or revocation?

16¢ - Has any licensing or disciplinary board in any jurisdiction (inciuding
Maryland), a comparable body in the armed services, or the Veterans

Administration, ever filed any complaints or charges againsi you or investigated
you for any reason?

29 The Appliézmt disclosed the dismissal fmm.-Mcdical Center on his

application.

30, The Applicant disclosed his arrest and the disposition on his application.

31,  OnSeptember 4, 2019, the Applicant retarned to the—

—for an initial consultation. This congultation included a comprehensive,

multi-dirnensional clinical interview and assessment.

32, OnMay 9,2020, the Applicant completed a course titled: Addressing Disruptive

Phymman Behavior. App. BEx. 28A.

33, On May 10, 2020, the Applicant oompleted a course titled: Risk Mmagemem

Consult: Managing Dssruptwc Physician Behavior. App. Ex. 28A.
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34. Asofluly 2020; the Applicant was attending weelkly indiv.i'dual p.sychothcxjapy fo |
explore the impact of early life experiences, as well as regular and ongoing 12-step recovery
meetings, and maintaining consistent contact with his sponsof. | |

35.  Asof Tuly 22, 2020, thc-recommended that if the Applicant receive a
license, the Applicant éontinue to follow ongoing regﬁlar individual psychotherapy, 12-step
recovery meetings, consistent COntaé:*{ with his sponsot, vocational monitoring, and minimum
fnonthly face to face mr;t;tingsﬁdth the clinical staff. Additioﬂal__!y, the -rec.ou;mended a
board approved ethics and~ medical professionalism course to fallow up with his distressed
physicians group. _

36. Startin;g in January ZOQI, the Applicant began a Program ‘for Distressed
Physicians throilgh-l_]‘niv_er_.sity Medical Center, Center for Professionalism Health.
The program includes a three-day professional development course (January 27-29, 2021), as
well as three follow up sessions (March 1, April 19 and July 19,2021}, 'TE‘hg program also
involves assessments at diiferent.imervals.v The program was ongoing at the time of the hearing,
but as of April 29, 2021, the Applicant had participated fully in all assignments and discussions.
App. Ex. 28B. -

| 37. . The Applicant attended Conﬁnu:ing Medical Edﬁéation COUTSes in 2619, 2020 and
2021, App. Ex. 28C and D. .

38, The Applicant has continued to attend therapy sessions, mest with his sponsor and

attend Alcoholics Anonymous meetings to the date of the hearing.

DISCUSSION

.Legal Framework

 Section 14-205(b)(3) of the Health Occupations Article provides:

(3) Subject to the Administrative Procedure, Act and the hearing provisions of
§14-405 of this title, a disciplinary panel may deny a license to an applicant or, if
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an applicant has failed to renew the applicant’s license, refuse to renew or
reinstate an appli'cfmt’s license for:

(i) aty of the reasons that are grounds for action under §14 -404 of t’ms title
Health Oce. § 14: 205(23)(3) (2014 & Supp 2020) The grounds for action under section 14~404

are;

" (a) Subject to the hearing provisions of § 14-405 of this subtitle, a disciplinary
panel, on the affirmative vote of a majority of the quorum of the disciplinary

. panel, may reprimand any licensee, place any licensee on probation, or suspend or
revoke a license if the licensee:

(3) is guilty of: -
. (ii) Unprofessional conduct in the practice of medicire . .. |

Section 14-307(b) of thelHealth Occupations Aﬁicle provides an applicant “shall be of
good moral character,” ‘ | |

The burden of proof in this case is initially on the Applicant to establish that he meets all
of the licensure requiréments of the Medical Practices Act.. Id. .§§ 14-101 et seq. (2014 & Supp.
2020). If the State determines that the Applicant has 'nét saﬁsﬁed all of the requirements, as it
has done in this case by claiming that he is guilty of unprofessional conduct in the pracﬁce of |
medicine, then the burden shifts to the State to establish prima facie evidencé of that fact. Ifthe
- State is able to establish prima facie evid;ance of the fact, then the burden shifts again to the .
Applicant to establish the disqualifying fact is not true or not signiﬁéant enough to deny the
Applicant a medical license. | |
| In this case, the Applicant aigués ﬁlaf he has satisfied all of the requiréments for licensure
but for the allegation of unprofessional conduct. in the practice of medicine. The Applicant

further argunes that the State has failed to establish a prima facie case of unprofessional conduct
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in the practice of rﬁediciné or, alternatively, that the allegations are not signiﬁca.nt enough to
deny the Applicant a med‘_i'cal license.

The lState’s; casé relies primarily on the hearsay testimony of witnésses who prepared a
statement regarding various actions of tﬁe Applicant. None of the individuals involved in
_ preparing that statement, nor any individual who directly witnessed any o.f the alleged actions by
the Apphcant testified at the hea;rmg Stmilarly, none of those individuals provided any
statement (oral or written) under the penalty of perjury. Itis ﬁmdamental in administrative law
that hearsay evidence is not inadmissible and may even be the sole basis of the decision.
Maryland’s APA provides ’rhat “probative evidence that reasonable and prudent individuals
commonly acccpt in the conduct of their affairs” may be admitted ina contested case heanng
Md. Code Ann., State Gov’t § 10-213(b) (2014); see also COMAR 28.02.01.21B (Atan
administrative heéring, an administrative law judge “may admit évidelnce that reasonable and
prudent individuals commonly accept in the con.duct of their affairs, and give probative effect to
‘that évidence.”); CbMAR 28.02.01.2 1C (“Evidence may not be excluded solely on the basis that

it is hearsay.”).

- However, “while administrative agencies_ are pot constrained by technical rules of '
evidence, they must. obsetve basic rules of faimess . . . 50 as to comport with the requirements of
proéedural-due process afforded byﬂle Fourteenth Amendment.” Travers v. Balt. Police Dep't,
115 Md. App. 395, 411 (1997). Moreover, “a decision based on heatsay will be closely :
scrutinized to determine if the deciéion is supported by substantial evidence Arnold Rochvarg,
- Principles and Practice of Maryland Administrative Law § 6. 11, at 84 (201 1)
‘Maryland’s appellate, courts “have developed guidelines to assure that the {hearsay]

evidence which is credited is reliable and competent.” Kade v. Charles H. Hickey Sch., 80 Md.

App. 721, 727 (1989) (emphasis added). Travers is the “most useful Maryland case on hearsay
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" and administrative adjudications.” Rochvarg, supra, §6.11, at 84. In Travers, the court
emphasized that the “nature of the hem's;dy evidence” was an important consideration in ifs
“rgliability and probative \}alu;;.” 115 Md, App. at 413, The Travers court reviewed Supreine

.Court cases, including Perales, and Maryland appellate cases and conchided that “:[s]tatemf;nts |
that are (1) sworn under oaﬂl, (2) made close in timé to the incident, 01; (3) corroborated are
presumed to be more reliable than other statements.” Prince (George's Czy v, Hartey, 150 Md.
App. 581, 596 (2063) (citing Travers, 115 Md. App. at 411).

Thé Positjons of the Parties

The issue in this case :13 whether the Board ¢rred in denying the Kppl_iczmt‘s application
for a license to practice medicine. The ‘fact; are quite clear that the Applicant has satistied all of
the general requirements for licensure; however, the Bos&d, in its Notice of Intent to Deny
Reinstatement of Liuensc:c. Under the Mm}'land Medical Praoticc- Act, refused to issuc his license
: bcoause he was found by the Board to-be guilty of unprofessmnai conduct in the practlce of
medicine and he lacked good moral charactsr The foundﬂuon for those findings is various
interactions that the Apphcqnt h"xd with other individuals during his residency ‘{hmugh-
Medical Center.

The parties had an oppommit‘y to present evidence at a hearing on the metits to detexmine
whether the Boa%d erred in not granting the Applicant a license to prﬁctiée,mmﬁcine based on its
determination of unpro‘fessional conduct in the practi_ce of medicine. The evidentiary portion of

this case mc.luded the testimony of e1ght witnesses. The Apolmant testified on his own behalf
| and also presented the tcsumony of the following witnesses: D, Gcrald Hayward; Dr. Rc-y

Edwards; Dr. Jsabel Audet; Dr. Andrew Ijamausy; Dr. James Cusack; and—

The State called only one witness, but, as stated above, relied heavily on $written statements. -

15




Letters from the Medical Student and Residents

While neither the medical student,- nor the residents that signed the letter

from May 16, 2019 testified at the heating, much of the hearing focused on the allegations

contained within their letters.

-wrote & foﬁr—page; Jetter addressing her “concerns . . . regarding the
professiunaﬁsm and conduct™ of th.e Applicaiﬁ. S{eﬁe Ex. 5, p. 1-1-14.2‘4 The first incident
described the Applicant making jokes after treating a patient for serious injuries incurred from

.domestic violence,  The comments included “Af least [— knows what happens when

she doesn’t listen 1o a man . . . What, too soon?”. Id. at 11,

-s letter then describes personal vi‘d.eo phor;.e calls between the Applicant
and his wife in the resident lounge. The letter alleges that the éémera was facing the ’roc'n:n, and
filming while patient names, medical problems, a_;ld other information were clearty discussed and -
audible. _

—descﬁbgd specific interactions between the Applicant and others, 'mclud'n.ig "
Dr. Streeter, Dr. Quan, Dr. Reynolds, and Dr, - -felt the interaction with Dr. -
Strecter was not rf;sp‘ech;tful and that the Applicant seemed melicious as the dgy progressed. Id..at
12-13. For the interaction with'Il)r. Quan and Dr Reynolds, the Applicant knew about a patiaﬁt
. feﬁ;ﬁuing to the hosg;ital and the other two doctors did not. When he was asked how he knew, |
—quoisd the Applicant as saying, “Probably the same way that [ know £iae names of
fny patients and you den’t.” Id, at 13, For the interaction \;\fith Dr. - the Applicant

scolded Dr,-in front of several people. The Applicant all‘regedly accused Dr. -of

M s Jetter discusses some patient care concerns; howevet, when Medical Center followed up on this
letter, they decided to disregard & medical student’s opinion on a fourta-year resident’s patient care, and did not
follow up any more on, her allegations. Similarly, the Board in its denial stated its grounds were uaprofessional
conduct jn the practice of medicine, and a lack of good moral character. The grounds did not raize any issues

* regarding patient care, Therefore, during the hearing, the allegations regarding patient care were irelevant.
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dg:fyi;lg specific instructions that— contends were not given, -describes
this interaction as incredibly condescending, humiliating, and inappropriate. Jd. at 13, |

-also cox‘nplaint:d about personal interactions betﬁ'een herself an& the
Applicant. She felt he belittled her in front of other resid-ents for asking que;stions, and expected
her to know everything about a patient before she talked to the patient.

The May 16, 2019 Jetter é.pben:s to be from the residents to the leadership at -
_Mc,dioal Center. However, there are no signafures ‘on that letter, or specific explanation as to
who drafted it. The letler states “The ﬁurbuse of this document is to léy out the collective |
concerns, as evidenced by a'selection of specific examples, held by the (feneral Surgery residents
at-\/ledical Cex_lte: regarding the poor conduct and lack of professionaiism of our
co-resident, [the Appiicanﬂ.” State Ex. 3, p. 6.- There are four catego'ries of concerns listed in
the document: sexual harassment, racial insensitivity, unprofessional/verbal abuse, and unsafe
p;tient care.®

Under the sexual harassment section, there are two incidents described. In one, the
Applicant n;x_im._ickad the act of fellatio on a water bottle in front of residents and students. Id. at
6. The other incident hwo.lwd a staternent made to a gay male resident. Allegedly the ofher

resident indicated he ate a protein bar for lunch, and the Appiicantresponded, “What's his
| name?” Id. at 6. |
Under the racial insensitivity section, there is a single incident referenced. In that incident

the Applicant allegedly told a resident of Mexican nationality that the Applicant was . ., going to

go on a safari to Mexico to hunt your people.” Id. at 6.

25 While this document references patient care, as stated above, the Board did not list patient car¢ as a ground for the

denial of the license, and 0o expert testified at the hearing regarding the appropriateness of any care provided by the
Applicant. .
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Un&er_the unprofessional and verbal abusie section, there are four d.ifferent incidents. The
_ ﬂ;:st invoi{fed comments after treating a female t;auma patient th; was the victim of domestic
violence. The Appllicént allégedly stated, “This is why she -shox;ld bave stayed in the kitchen,” as
.- well as telling 2 medical student that the medical student “knows ﬁot to talk back if she wants to
keep her spleen.” Id. at 6. Iﬁ this section, the );xrriters assert that the Appﬁicant and his wife had
video cails ‘while patient care dis;:ussions were occurring, and 'sometiﬁgs inappropriate sexual -
comments Were ﬁlade during those cglls. The third allegation is that the Applicant called the
| nugses “the h;elp.” The foﬁréh allegation in this segtidn includélcl specific incidents of degradir}g

and derogatory language to junior medical residents and medical students. The language is

quoted in the letter as:

»  “Shut the fuck up, you are an intern. You don’t speai{ to anyone, just keep your
~ head down and do your job.”

“You don't ask questions in the middle of didactics unless you are told that you

can speak.”

“You will not spéak to attendings directly; you will keep your mouth shut finish
rounds, and do what I tell you to do.”

Id. at6.
":[‘hg letter de;scribes the Applicant’s demeanor as toxic to the program. The letter |
. reqx.lests.that‘ the “appropriate céxrective action” be taken in an e:xp‘ed.ient 'tim_e.pariod. Idat7.
Testimony of- the Applicarit A |
The Applicant tes.ti‘ﬁed extensively dﬁring the hearing. He diécussed his chiidhood and -
the difficult family dynamic. His father was an abusive ﬁlcoholic, and his mother was abusive.

The abuse was both verbal and physical. He discussed his parent’s divorce, financial issues of

¥
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the family, and lack of basic necessities. By middle schoot, the Ap.plican’c Stoppéd secing his
father. During }ﬂs Jundor year in high school, the Applicant starfed sleeping in his car.
Déspi‘te the tumultuous home life, the Applicant did we;ll academically in high sciJoiol.

_ Hc- then continued his academic pursuits at Johns Hopkins (2001 - 2006). The Applicant had z.i
combined undergraduate and master"sl program. His family éid not financially support his
education, During his time éﬁ Johns I-Iopkiné, the Applicant wus on the rugby team and a yarsity
track athlete. The Applicaﬁt lived on campus for freshman and sophomore year (as it is part of
the tuition). .I.—Iowever, inh}uuior year, there was a period where he could not afford housing and
had to live in his van,

" In 2008, the Applicant began medical school at the New J'erscy Medical School. During
that time, he was involved in a student .nm I;I ealth Carlc Clinic, was pr;siden‘t of the Surgical
Society, was the rescarch liaison for the arthopedic surgery society, and published in national

journals. He completed medical school in 20 1—2.?'f5

- The Applicant has worked in various industries and jobs froin when he was‘ fourteen
years old wntil 2019 when his rcsidcﬁcy at -Hospital was terminated. Prior to starting |
medical school, he ow_ned a, lawn. and ga{den business, a sno.w removal business, and then
worked as a.-busboy, a food runner, an expediter in a rcs’taux%nt,'amd even worked in construction |
and ona yacht., ﬁuring medical school, the Applicant worked a p;art time job with Kaplan®?
teaching Medical College Admission Test preparation, as well as bartending at local businesses.
The.Applicant admitted that because; of his history he sometimes had used aleohol to

numb the pain. In October or November of 2011, the Applicant received a driving under the

%-Applicant’s Exhibit 5 is a Letter of recommendation from the New J efsey Medical Schoo} Dean of Students, Dr.

Hill, Applicant’s Exhibits 6 and 7 are lelters of recommendation from ather faculty mvolved with the medical
school. : ' '

7 D, Mark Hill worked with the Applicant at Kaplan and wrote & letter of recommendation at Applicant’s Exhibit
9. . ,
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- influence (DU citation. After that hciael1t, the Applicant described being .demora}ized and .
; needing to take éstrong look at his life. He reported the incident to the medical school, and it
was also rc};ort'ed on his Ap’plijcation for license. State Exs.2 and 7. As aresult of this incident,
the A;;plicarlat entered aprogram v\;i‘rh the New Jersey Physicians Assistance Program (N IPAP) .A
He égreed toa .ﬁ've-year period with counseling and routine urine monitoring from 2012 to |
201728 |

A ‘When the Applicant graduated medical school, he began an orthepedic surgery res'ildency
| at - Medical Center in New Jersey. He had disclosed his DUY, and his invelvement
with the N]'PAP . edical Center allowed him to start, but by July 2012, the |
Appiicant left the residency after approximately one month?® From J.uly 2012 until the i;all of
2014, the Applicant was not in any medical training program. The Applicant continued to work
with Kaplan and became the Medicél Acad emics; Aussismnt D.ircct(‘;r. |

The Appl_icant participated in the -resid ency program from July

2014 through June 2015. When he came to Maryland for that pfogram, he worked with the
NIPAP to transfer the program to - and spac‘rlﬁéa]ly the -’d The year with the:r
—program went well from the Applicant’é perspectix@.“

Aftsr the _pmgram, the Applicant transferred to-

residency program. During his time at- the Applicant had communication problems®

with other residents in the pmgraﬁ. The Applicant described some jealousy and resentment

% There ig po evidence that the Applicant’s DUT impacted any patient care, Similatly, there is no cvidence thet the
- Applicant was ever fntoxicated in any clinical sefting. :

22 Anplicant’s Exhibit 2 s a letter from Dr. Chalnick, an orthopedic sports medicine and joint replacement surgeon
al*MedicaE Center.

2 is the statewide professional association for licensed medical doctors and doctors of osicopathy.
31 Awnlicant's Exhibit 10 is a letter of recommendation from Dr. Stephen Xavic, the Program Director of the

rograr. Applicant’s Exhibits 11, 12, and 16 are letters of recommendation from other .
doctors refated to the |GGG ‘

$2 he record lacke details zbeut any specific interaction during this time, but the Applicant generally wes deseribed
as overly abrupt, critical, and, at times, condescending in his comumunication with jusior residents,
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from other residents. Further, the transition was difficult because the —
environment was academic and positive, but the-cn\rironment'was not. At -

the Applicant adrnits to being unapologetically blunt at thmes. He understavx;dAs it was not
'necéssarily the content of his statements, but the manner of delivery. He accepted mentorship |
from Drs. Hayward, Grace, and Hamdallah. While al'- the department issued an
administrative susptmsiohj3 that started prior to a holiday period and ended after that holiday 24
The Applicant contends that his communication improved during the remainder at his time a.t.
< to this mentorship.® |
In addition to the mentorship offered through ;Lhe yesidency program, the Apphcant wag
still involved with-for counseling regarding his sobriety. While at - the
_Apﬁlicaﬁt strengthened a number of friendships and created sounding boards, He had
professional mentors; plus he l'had the -Em' support. He had stayed active in that program
after his five-year commijtment ended in 2017, Tn addition, he cantinﬁcd to attend Alcohelics
Asnonymous meetings.*®
Dur.ing thecsidenoy program, t.hc Applicant met hm wife in 2016, and became
'enga.ged in March 2018. They were married in Septembef 2018 (after the Applicant started at
) - Medical Center). His wife was nnable to relocate-to Colorade during his residency at

-Medical Center.

Between July 2018 and May 2019, the Applicant worked at different hospitals as part of

his residency program for -\/[fzdiéal Center. For several of the months, the Applicant had

5 This suspension was 10t reported to a higher level of the institution. Jt did not impact the Applicant’s privileges at
the institution, znd it did not get reported to the state licensing authority or the national practitioner data bank.

3 The record was unclear as to what hotiday, but-indicated the suspension was in December 2017 — early January
2018. '

3 The Applicant provided etiers of recommendation from several doctors involved with ‘meﬂprogram,

including Dr. Hayward (App. Bxs. 13 and 14), Dr. Zatina (App. 2x. 15), and Dr. Grace (App. EX. 23). Inaddition, 2
professional mentor repart was provided from Dr. Humdallah (App. Ex. 17), Part of the eeidency
included a period at a shock trauma rotation, and the evaluation frorm thet period is Applicant’s Exnibit 43,
% [ etters from the Applicant’s Alcoholics Anonymeous sponsors ere located at App. Ex. 37.
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Jittle to no teaching responsibilities and worked lurgely with only the attending physicians and
thclr staffs or h}mtcd numbers .of 1es1dents or ieliows Spemﬁca}ly, the 'a.sswnments af -
Medxcal Center (J uly 2018), -Medmal Center — subspecialty hcpa'{m fatlure service

(August 2018) —(Novembcr 2018, January, February, and May 2019), and

Spokane, Washington (March 2019) had no significant teaching responsibilities.

When the Applicant was assigned fo -Medicai Center (Septemb'er and October

2018 and April 2019), however, things were different. The Applicant was a chief resident of the

multi trauma unit, the emergency general surgery service, the trauma JCU, and the burn service.
The Applicant had four to six residents below himm, as well as three to five medical students. The
. patient list would be approximately eighty to one hundred and twenty patients (as compargd to

| . fifteen to twen’ty‘patients at — _ | |

Initialty V\"]!tﬂ'l'tht‘: Applicant arrived in Colorado, he did not have much support, as his

mentors were in Maryland, and bis wife and stepson could not relocale to Colotado. He had
some communication issues during September through November 2018. State Ex. 6. However,
while theré, he established a home group in Alcoholics Anonyrous, Dr. Edwards was assigned
to be his mentor, apd Dr. Audet was a sec.o_nd mentor. He also found his way to the YMCA for

personal maintenance. He felt that he was settling into life in Colorado. Unfortunately, when

the Applicant returned to -Medi{:al Center in April 2019, he admits that he relapsed into |

poor commuzication hab its;.”

On May 9 2019, a remediation meeting was Eeld to discuss the professior}aiiém issues.
The stated purpose of the remediaﬁon was to help correct the deficiencies to allow the Apphcant
to grow and develop into.a competent, professmnal and snceessful surgeon, T he Apphcant

undeérstood the remediation to be part of enhanccd education and not to 'be discipline. The

3 During the hearing, it was clarified that hig relapse has no relationship to the Applicant’s continued sobriety and
only was regarding his communication issues.
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Applicant testified that the remediation program required the Applic{mf to meet with the program
director or assistant program director monthly, meet with his mentor (Dr. Edwards), aﬁd a
referral to the Colorado Phys&cmm Health Pro gram.®® In addmon it was recommended that the

Apphc'mt read the book; Emotional Intellipence, and meet with Dr. Butler, the L]nef Medical

QOfficer. The Applicant ggr_eed to the requested 1'emediation prograin.

After.thga remediation meeting, the Applicant rcturnegl to Maryland for Mother’s Day und
also for intex-vicws. On May 10,2019, Dr. MeGuire wrote a letter of récormnendatidn fora .
surgical critical care fellowship.*” The Applicant returned to Colorado on May 15,2019, On
May 16', 2019, th‘e Applicant was,.ca].led ini:cs the office with Dr, McGuire, Dr, Quan, and three
other rcsidcnts,- The Appliéant testified that he was told morale was low, that there would be a
r_x;e.eting of residpnts, and that he should take the afternoon off.

Trom May 16, 2019, twough May 28, 2019, the Applicant was suspended from the
program, and on May 28, 2019, he ﬁas terminated from thc program. Once he was terminated
from the program, he infofmed the medical board that he should be placed on expired status due
to no longer being: associatcci with a residency program, The Applicant is not aware of any
report to the Colorado Board of Physicians regarding aﬁy unprofessional conduct from his time
in the- Medical Center residency program. App. Ex. 41. The Applicant is not aware of
any actions being reported fo the National Pra'ctitijonar Databank. App. Ex. 39,

 The Applicant submitted his aggregate evaluation reports by the Faculty of -
Medical Center in both July 201% and January 20 19. App. BEx. 29, T’heré were nine faculty
members that particii:atc& in the evaluation. The comments on this report could be from either
| the mi.d-ﬁfcar report or the end of the year report. In terms of verbal comments that the Applicant

received from his attendings at the end of the year, the Applicant testified these were positive in

38 Applicant's Exhibit 32 is a report from_ Psy. ., from the Colorado Physicians Health Program.
? Applicant’s Ex}ublt 18 is the May 10, 2019 letier of recommendaﬁon from Dr. McGuire,
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respect to levels of j)rofessionaliém. The evaluation reporis indicate that the A;}plicént had
responded ta criticisms and had..improved.- Qverall, he obtained a rating of 8.42 cut of 10. This.
was an improvement from his mid-year rating.pf 7.65. Ther;: is nothing in the aggregate
evaluation reports tﬁat indicated the Applicant lacked good moral character, or should be

* digciplined or removed from the pmglram;

After being terminated frr;m the residency with -Medical Center, the Applicant
reached out to-with the- and set up an 1ntaké with that ;}rogram.;' From Aupust
2019 to the present, the Applicant has continued re guilar appointments with individuals from the

- App. Exs, 35-36..' As part of the - program, the Applicuni was referred to a group
. therapy program, advancing emotional intelligence; which he attended from October 2 to

~ December 11 2019. App BEx. 33, This group program worked to refine commumcahon skllls

Jearn appropriate ways 1o offer feedback, increase awareness of your feelings, and umscu)u:a‘ay

decide productive ways to communicate. _

Since termination from ﬂm-Medical C.Bn‘ter, the Applicant has not worked asa
n1ed1ca] profcssmnal Instead the Applicant has taught at Johms Hopkms University as the lead
section instructor of the medmal school. intensive program for the summer of 2020, He also has
become certified as an advanced trauma life support instructor for the University of Maryland.
This is tau ght to residents, existing physioians physician assistants, nurse practitioners, nurses
and others. He has also attended multiple courses, including courses on Mana ging Dmmptwe
Physicians’ Behavior, and Program for Disiressed Physicians, as well as contmumg medlcal
' eduvanon courses. App. Bx. 28A-D. ‘

The Applicant could notrecall 1f he used the emu:t language quoted in the letter, but he

did not deny that his communication could be harsh, brash, or insensitive, The Applicant

" explained some of the comments as poor attempts at humor, where he crossed the line. The
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Applicant described his comments refc;rcgluced in the letter from the other residents as mistakes,
He stated that he wished ht? could take those thmgs back, as those comments have © absoluteiy no
place in the workplace.” Applicant’s Teqhmony ,‘“’ T. 487 19-20 The Applxcant has faith that
| this conduct will never recur. ‘“The Applicant testified that most of the comments occurred in the

.September or October 2018 time jf.rmc. However, the comments regarding domestic vi&_)lence
were in ~Ap}:i.l 2019, The Appiicani testified credibly that his reaction to the domestic violence
patient occurlrcd with the mindset of what he grew up with, and \.n,"i,th thé comments. his father

. made after the abuse the Applicant witnessed. He described horror, and pain, and thr;, friggers the

incident raised.

Much .o'f the State’s allegations regarding the statements of t‘pe Applicant came from a
Tetter from a medical stu,dént,— State’s Bx. 5. -was not catled to -
testify by any party. - worked at -Medical Center for approxim atclyﬁ a
month in April 2019, She worked directly with the Applicant for fhe first week of that month, as
she was assigned other services in tﬁe other weeks. The Applicant denies that —Was

présent during the March 31 conversation regarding the dom estic violence patient. The

Applicant admits being hall'Sh in his comlﬁunication with -that first week of April,
but does not recali any intent to belittle her. |

The Applicant went on to explain his experience with the Socratic method throughout his
medical education, and to him, v;rhila it may be embarrassing fo not know an-answer initially, it
was ﬂml‘ to-study, read, and come back with the aﬁsww‘ later, The Applicant ’sta‘ted thatit is a

medical professional’s duty to assess their knowledge and to expand it to a level that is

professional.

# References to the testtmony of wimesses at the hearing will reference page and line of the {final transeript
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While the: Applicant admits to calling his wife and step-son via FaceTime in the
resident’s lounge, the Applicant denics making any inappropriate sexual cemménté lohis
wife via FaceTime. The Applicant states 'thaf the FaceTime communication with his wife and
step-son oceurred in the resident lounge, not the open floor and not in a manhier that violated
patient confidentiality.

The Applicant described a slow process of improvement regard_iné his commumnication
issues. He regrets some of the things he said, He écimowledges that the statements should not
' hdva been part of ins vernacular at the workplace. During cross examination, thb Applicant was
asked 1f he thought his statements may 1mpact the ability of co-workers to communicate. The
Appiic;mt stated that part of the training is to debrief, put personal feelings aside, and
communicate for the care of the patient.** The Applicant also explained that he realizes his’
compunication is an issuc and that he has worked on that issue steadfastly for the past two years

0 make sure it would not be a problem again. He stated mlequivocélly that these behaviors will

- not repeat.
Testimony of Dr. Hoyward
Dr. Hayward is a board-certified general surgeon. Dr. Hayward has been teaching at the

residency program at -l'-{ospitai since 1995, The propgram graduates about three

reszcients per year and has a total of about twenty rcsxdents cach year. The genetal surgery
residency program is a five~yeay program. In addition to the residents, -had some
medical students. As residents progress through the program, there is a higher expectation for

_ the more senior residents to teach the medical students and junior residents. However, the

il There was no evidence of any direct impact on #ny patient's care based on amy alleged statement of the Apphoant,

" nor was there any testimony that any member of the residency Program o the hospital staff stopped communicating
with the Apphcam due to his comiments.
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residents are not given any courses on how to teach, and different residents have different
7 tr:cu,hmg bkﬂh or lack of teaching skills.

Dr. Hayward met the Applicant dunng his rcs1dency at - (201 5—201 g). Dr.
Hayward interacted with the Applicant every weck during the three years of the res:dencm and
operated with the Applicant approximately 30-60 times. Dr. Hay ward felt that the Applicant was
better than his peers in terms of clinical judgment, patient ﬁtcractions, and staff interactions. Dr
}‘Iayward testified that he was an unofficial mentor o the Applicant while he was at -
Dr. Hayward was asked what the Applicant’s w;sakness was and answered “Dealing with others
in terms of not tolerating — their (sic) not meeting his cxpcctatio.ns‘ If he has very high
expectations of himself a;xd he holds others to that sume high e:xpectaﬁonand not everybody met
his ckpcotations and ] think that he let that be known.” Testimony Hayward, T. 33:5 to 133:9,
Surgery attendings, including Dr. Hayward, and nurses discussed with the Applicant ways to
change his criticism of others. By the time of thc final milestone report from the -
program, the report noted that the Applicant made significant improvemen‘c in this area,
Applicant Ex, 43, Dr. Hayward spent significant time ;i.cscribing the Applicant’s weakness,
lissemiallyy Dr Hayward contends that -a.s a pm gram has problems, and that the
.Apphcan’t would try to correct them all, which was not (Jnly impossible, but frustrating and |
would lead to angér issues. Dr. Hayward testified that the way to get out of the pmblem is to
recognize that it is pot your preblem For example, if the medical ‘:tudcnts were subpar, then the
Apphcani should let the people pald by the medical school worry about traiming them.

- Dr. Hayward strongly disagreed with any cha.rge that the Applicant does not have good
" moral character. Dr. Heayward testified that the Apphoant knows right from wrong, and would
always help someone who asked. Further, Dr. Hayward testified that he believes the Apphcam’

actions were mistales, and not professzonai nusconduct Dr. Hayward accopts that the Apphcant
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probably said th@gs that he should not have sa1d but contends these were mjstﬁkes Dr.

Hayward testified that he bchcves thc Applicant is an appmpnate candidate for rehabilitation for

coﬁmmmicatimg and anger issues, He described that'every year at the American Coilegé of

Sﬁrgeons Conference there willbe a l.ecturé on disruptive ph}*siciar;s (good surgedns whé throw

things because they are angry). Those disruptive phy si;:ians are put into pr-o grams (education,

and mentoring) to help manage their anger. o |

Dr. Hé'yward is willing to act as a mentor for the A};p_licmai. Dr. Hayward has written
multiple 1;tters Sf reconnnenc}ation for the Applicant. See Applicant Exs. 13 and 14, He alsé
holds the opinion that the Applicant would ‘;bé an asset to the citizens in the state of .Maryland,
pfoviding them heal‘th care that’s going to be outstandiﬁg, the decisions are going 'to be so(and,
the treaﬁn;:mt is going to be right . H;*: just needed .to be ablc;‘ to control his temper when other
people’aren’t doigg things right.” Testimony of‘HayWard, F ~151:5-9; 23-25,

Dr. Hayward did not ditectly observe any of the Applicant’s behavior af -Medicgl

Center. Whén asked if ﬁe had an explanation for why_.the, Applicant would repress at -

' Me&ical Center, Dr. Hayward could only state that he f’i_oes not know the support systems-at that
program, but that he still 'cogtezxds it was an iso@ate& incident and not a sign of repeated pattern of
bad character.

Testimory of Dr. Edw‘ards ‘
Dr. Roy Edwm.:ds worked at _ Hospital training residents bt*;twecn 2018
and 2019: He worked with the Applicant for three or four months as a mtating'residem. When

. thc‘e Applicant was on the_rotation, 153‘. Edwards and the Applicant had daily
interactions. These ;zltéractions would happen at all hours of the day and night, The team would

have junior residents and medical students assigned to the team. As ateam, they would take care
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of all emergency, gen cra}'surgery, and trauma surgery that présc:nted to the emergency
department -Df —

Dy, Edwards was assigned to bc the Applicant’s mentor because Dr. "Ed*;wn*ds had a rough
transition in hs early training, Dr. Edwards described his awakening, and testified to the
changes ﬁmt oceurred in his career. Dr. Edwards di*;scribed' the amount of responsibility and

expectations c-an a resident, He aiso deseribed the lack of control, such as ‘t'neing fold when to eat,
| when to be at work, when you can take a break, ete. Dz, Edwards deseribed how that transition
to subr;iissiveness cansed him to be in a bad mood and hostile to life in general,
Dr. EﬁWﬁrds found the Applicant 1o be very skilled as a resident. He described the,
~ Applicant as in the top ten perccuf of all residents he has ever trained. Dr. Edwards described the
Applicant’s clinical decision making as sound, and did not personally obser;e any abnormal
interactions with staff members, nurses, emergency room physicians, or junior residents, Tn
approximately October or November 2018, Dr. Edwards regeived a report of a heated discussion
hetween the Applicant and a jupiorAr,esidcnt in front of the nursing station. Based on this report,
Dr. Edwards and another doctor, Dr Audét, counseled the Applicant regarding his temper and
acceptab:le workplace behavior. Dr, Bdwards did not receive any other complaints regarding the
Applicant {even though Dr. Ed‘wards provided his cell phone number to a doctﬁr and a charge
nuisc.to be abie to report complaints at any time). After that counseling, Dr. Edwards received a
few pﬁsit'we comments about the Applicant, includiz.lg from a nugse who discussed the time,
patience, and éttcntion.ﬂle‘Apﬁlicant spent with a patient to calm them down and answer all of
the patient’s q_u'esﬁons, and from a junior resident, who gave the Appliéaat ﬁ hug and thanked
him for being a good chief resident when her rotation ended.”
Dr, Edwards testified regarding the lack of training in a residency program related to

communication, interpersonal skills, and dealing with stressful situations. However, Dr.
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Bdwards testified that hisl training proéram was through thé military and may not be the same as
a civilian program. Dr. Edwards described the process of residency from an intemn to a junior
resident to a senior resident {o ex;;lain the responsibilitics énd expectations for each level.

" Dr. Edwards attended a May 9, 2019 meeting to address co_mplain_ts about the Applicant.
* Dr. McGuire and Dr. Quan called the n;eeting after receiving the complaint'é regarding the
Applicant’s béhﬁ\fiat. A medical student had written a ﬁvg—pagt;, letter detailing her'perception
of the Applicant and at the meeting, the Applicant was told he would be placec;i on probation with
possibE remediation. The issues addressed at this meeting were not due to patient care,*?

After a trip to Maryland, the A;ﬁ;)licasxt retupned to Colorada on May 15,2019 and was
called to tiIm program director’s office on May 16th. On May 16, QQX 9, the Appiicant was
suspended from the residency program pending an investigation throngh ﬁuman Resources.
There was no investigation through me ACGME,‘” In Dr. Bdwards view, an ix_we.'s‘rigation by the
ACGME would require lots of evidence and documentation of incompetence before someons lis
‘tenminated, however, less is-required for an human resources investigation. After learning that
the Applicant was terminated, Dr. Edwards contacted Dr. McGuire and explained thathe .
disagreed with the termination of the Applicant and that the doctors at —(i_Dr. _ —
Audet, Dr. Lynn, Dr. Georget, and Dr. Edwards) Wmﬂd be happy fo have the Applicant complete
his final year of training, with them.” Dr, Edwards aiso spoke with the Chief éf Surgery and Dr.
Cheng, the president of the meﬁi,cal staff, stating: thél-wou}d train the Applicant

for his last year of training. 'The request to allow the Applicant to finish-his training at-

- was denied by Dr. M(:Glﬁrc.

42 While the medical student’s letter addressed patient care issues, Dr, Quan specifically removed those from the

official counseling becanse the program took the position that it was not appropriate for a medical student to
comment on the medival decisions and knowledge of a fourth-year surgery resident.
” Accred;%anon Council for Graduate Medical Education
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" Dr. Bdwards did find that the behavior described by the medical student was unprofessional,
but was also of the opinion that you should counéci someone after that letter and see if their conduct N
is correcied. If the behavior continued, and Timre were 1o cfforts to improve, then ierﬁzimétion
would be appropsiate. |
Dr. Edwards holds the opinion that the Applicam “has proven himself to be.compctent iﬁ
patient care, clinical decision making, E;.nd.opefative skills.” Testimony of Dr. Bdwardé, T. ‘
196:11-15, Further Dr, Edwards holds the opinion that the Applicant’s professionalism skills
- have improved over time. Dr. Edwards opined that the Applicant would benefit from ongoing
couﬁséling and therapy to assist wiﬂx comﬁmnicaﬁon issu;es with staff, because the iaressures of
traﬁing asa surgeon ate very intense and only relieve slightly when training is finished. Dr.
Rdwards holds the opinion that the Applicant has the poténtial to be a successful physician and
| surgeon in all aspects of the prdféssi;nn, and he would not hesitate in offering him a job. in
addition to his testimony, the witness wrote letters of recommendations on September 25, 2019
and February 6, 2020. App. Ex. 19. Dr. Edwards participa"ﬁed in the evaluation of the Applicant

for his year at -\/Iedical Center, and is aware that the Applicant scored 8.42 on a 10-point

scale which would fall into an above average range. App. BEx. 29.
Testimony of Dr. Audet

| Dr. Isabelle Audet, an acute care/trauina surgeon, described the hierarchy of the
residency program. She explained that at each level you are led by a person that is one round
above you. Attend ings generally do not mt;raot much with the medical students. The y'omlger
residents answer to older residents. The younger residents are doing more of the floor work,
detail W.*ork, ot busy work, The more seniot residcﬁts are in charge of the service, delegating'
duties, and learning how to opcrate.: A more senior resident would spend most of the time in the

operating room and hoping that the junior residents are completing the work on the floor,
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" Dr. Andet met the Applicant in Névember 2018 at- The Applicant was

the chief resident at the service and Dr. -Audet was on~m}.i She would take eight to ten days of
. calla month at — —w a small mncrwcn‘y hospltal with alarge -
111d1gem populatlon Some of the patients came after their problems had fesicred for some time,
which created complex and comphcatcd aperatior}s on very sick pati.ents with a lot of underlying
 health diseases (such as hypertension or diab;:tes) that were eitﬁér_ not diagnosed ov not 1nau1aged.
In addition, the home lives of the patients often were not ideal, which meant longer hospital stays
and more plannin g for transition to disc.hargt_a.‘

Dy, Audet deseribed the Applicam as more independent and mature than other residents
of his year. He understood the Social situations apd the ramifications of a patient going home
and he;ving a safe area to recover, The Applicant was more knowledgeable and well-read thar;
others at his level. He had amazing technical skills. Dr. Audet stated withoﬁt hesitation that
“[the Applicant is] the only 1‘esident'in all thesé years, and even to this day, that 1 would let
operate independently, that T would trust to continue operating while I would go see a trauma,
He’s really gifted.” Testimony of Dr. Audet, T. 230:2-5.

Because _was. a smaller hospital, attendings would spend time all day
'with the residents. The interactions would start with moring rounds and continue untit the
residents would leave in the evening. T_I;LerAppllicant chose to spend the night, wiﬁch was 110t
required of a residegmt. The Applicant would stay, study, and wait for c‘ases to come in. The
Ap_plicant worked with Dr. Audet fO.l.‘ four months (November 2018, ] ah;,] ary, February and May
2019). After her work experiences with ihé Applicant, Dr. Audet holds the opinion that he-

possessed good moral character and was able to exercise professional conduct in all of his roles

a§ a fourth-year resident.
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Dr. Audet did not perbonaﬂy observe any dif ﬁtultics oF problcms between the Applicant

and other r emdents students, or paticnts. bhe NEVEY Saw any situation where the Applicant’s

interactions with patients or colleagues presented a risk to patient cave. Dr. Audet stated that the

A_pphcant was profb‘;qmnal but warm with the patients. Testimony of Dr. Audet, T. 23224, She

tostified that the Apphcant expl ained the proceduzes at length, and mstﬁled alotof tmst n hls

~

patients.

- Dr. Audet turther testificd that the Applicant reacted well to mtmmm Specxﬁcaﬂy, she
“had receiv ed complamts from two nurses who indicated the Apphcdnt’q style was a little rough |
and condescending. This occurred in early Navermber 2018, He showed humility and remorse.
He took criticism constructively and acteéd wpon it to make changes immediateli,f. Ai’ter Dr.
Edwards spoke to the Apphcant the nurses reporied back to Dr. Audet that the Applicant “had
done a total 180 and that he was a great team player.” Testimony of Dr. Audet T, 234:21-23.
Dr, Audet said that the Applicant became the nurses’ favorite resident by the end of November
2018, For the months in 2019, the nurses wquld'be excited when the Applicant was retuming
" because they knew that the patients would be well cared for and their questions would be
answered properly. In terms of the interaction between the Applicant and medical students and
residents, Dr. Audet testified that the Applicant proﬁded more teaching and more opportuily A
for the medical students and the residents because he was more comfortable and had better

command of the surgical experience than other residents of his year.

When Dr. Audet heard about the May 9, 2019 meeting from Dr. Edwards, she and Dr.

Edwards asked if the Applicant could return to —to finish bis residency. She

stated that - had na problems with the Applicant and loved having him on the

service because it ran so stoothly and made their jobs easier. According to Dr, Audet, the

problems only seemed fo have occurred at -and not at any of the other hospitals that
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were part of the residency program. The proposal for the Applicant to return to-
had the support of the trauma director, Levine, 4 the Chief {if Staff, Dr. Jonathan Gallen, the

Chief Executive Officer, Daplmc David, and two other surgeons.

Dr. Andet had worked at both -\/Iedwal Center and— carher in het
cateer, and was al:\ie; to déspr‘ibe the different environments. At-Medicai Center, the
hospital was very busy, and so the residents and attendings were farther apart. The residents
worked independently for a large mﬁoxmt of the time. Also, all of the didactic teaching was
pcxioxmed at - Medical Cenier. s a smaller facility, both in size and
. numbcr of patients. Therefore, the rcs1dents and attending would round more trequenﬂy and
have more interaction with the patients. Dr. Audet heard complaints from several residents over
the past few years that the attending doctors at -Meglical Center are not around a lot.
They have different cultures. | '

- Dr. Audet also explained ti:xa{ communication issues between senior anq junior residents
are common in residency training programs. There is a lot of .competition and bickering. There
is a bit of a power struggle in any residency program but particularly surgxcal residency where
personalities tend to be strong. Informal mentoring and coumeimg are common to work throu gh
these comumunication issues. This is similar t6 the counseling that Dr. Bdwards and Dr. Audet
engaged in November 2018 to help the Applicant work through the concerns of thé: nursing staff,

Dr. Audet ‘{cstlﬁed that she talled with — who were
all residents that s, gned the complaint letter concerning thc Apphcant She was angry and

~ wanted to know what happened that led to this letter. She talked to the residents mdwxdually as

“ Wi first name or professional license was provided in evidence for this individual.-
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_they came back on hcr- rotation® Dr. Audet has no personal knowledge of the events dcscrébed
in the létter. . All three of them allegedly expressed remorse at signing the leiter.. They ailegédlty
told Dr, Audet that the program di;ector bl'_cmght them in and a mob mentality started to form.,

| According to Dr. Audet, the ‘res‘xdantls told her that the program director suggested writing a '
letter, and they each fcit. obligated to sig;:( it because averizonc clse was signing it. All three
indicated that they felt pressure to sign it,‘ but that they never thought it would lead to the
Applicant’s termination from the program. The other residents expeeted that the Applicant
would have a reprimand or a disciplinary action, B i octually given the Applicant a
hlu.g in the doctor’s lounge and thanked him for being an cxccllen‘t téachcr and having an
excellent rotati;)n a’-t the end of February 2019. Two months later, -signcd the letter
w'ith. the other residents. | |

Dy, Audet hag stayed in touch \ar;']ih the A.pplicant since his departure from-
Medical Center. She still holds the opinion that ‘h,:is moral character and professionalism are
outstanding. She also holds the op'mion'that coumseling and therapy could béneﬁ;t the Appllicant |
in his communication issues with colleagues. She ﬁ1ther believés thata Vogati'onal mentor
\A;ould be beneficial to the Applicant. She would hire the Applicant to either finish his residency
or as-a fully trained general surgeon, She explained that he has an cxcéllcnt rapport with patients
and the staff. He also has ou_tstaudi_ng surgical ski_ils and can work independently, She c_iescribed
that many praduating residents stﬂi need a lot of monitoring or more operative experience;
however, the Applicant could be independent. Finally, she described the Applicant as really

nice guy, and she would get along great with him, In addition to stating these things in her

4 The romainder of this paragraph i§ based on the testimony of Dr) Andet. None of these three residents testified
during the hearing 1o provide a direct version of events. During the testimony, Dr. Audet was forthcoming with

answers, which appeared unrehearsed and honest, There was nothing in her demeanor that caused me {o doubt her
testimony. ' 1
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testimony, Dr. Audet also wrote a letter of recommendation for the Applicant on October 29,

2019. App. Ex. 20.

Testimony of— _
.—is a clinical social worker and psychotherapist. Her specialty is in
~ clinical ﬁaﬁeﬁ{ care and she has mnaintained a private p.ractice since 2012. She was accepted as an
expert witﬁess 1o testify in the field of social work, to provide information concerning the
counseling and therapy that she performed, the conclusion she reached, and the opinion sklle
- yeached during that treatment. The ;najurity of hér éliénts are dealing with tramna‘ or- addictions,
-is certified in trauma treatment, and has ta};en additional {rainings in Hye Movement |
Desénsitization and R_eprécessing (EMDR),* which is an evidenced-based practice that treats
trawmna. In her graduate work, she took additional classes inl addiction, and she interned at the
Veterans Admirﬁstratiorz, Intensive, Addiction Treatment Program. She has treated a variety of
p;rofessibnals, including do‘ctqrs, nurses, CEOs, lawyers, and firefighters.
-received a yeferral frém—at- As aresult of that
referral, the Applicant became_s patient. This was _s first referral from
v-an,d her first interaction with the Applicant. -rst Stalted seeing the
Apﬁiic&nt as a patient on October 15, 2019 and cenﬁﬁue& to see him through the date of the

heaﬁng. The appointments were initially weekly (October 2019 to October 2020), and then

4 “gxplained EMDR, stating;: , -
‘ ure. So this type of treatment was developed by a woman named Francine Shapiro, and she kind”

of feli upon it accidentally, in following that - the nystagmus with the eyes created a -- a decrease
in symptoms, whether jt was anxiety or whatever, 50 she worked with the -~ worked with it
further. And so in simple terms, what - what happens is, with this nystagmus in the sye, il's
activating the right and left side of the brain, Which then taps into the amygdala where (rauma is
stored. And then in the process, when you're doing EMDR, you are desensilizing -- you are
processing and desensitizing thé trauma at the same time, and then thought being - then we instail
a more positive schema, and though BMDR has this waonderful way of helping you process
through traumatic incidents, but then if also can enhance-positive states.

‘Testimony of [ NN 7. 298:22-2%%:1 L. :
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became twice a month (October 2020 to May 2021). -pm\nded quarterly reports to

-regardmg the treatment of the Apphcant App. Bx. 34,
-descmbed the App licant as very upfront in terms of why he was in counseling.

He understood the need to address his professionélism, humor, and h{)‘w he interacted and

sommiunicated with people. The Applicant infouncd-about his ~p1'i'o1' addiction to

alcohol-,- and thzﬁ he had been sober since fuly.2012. | The App]icant deseribed his family and |

childhood history, including his abuse (which required intervention by the Department of Family

and Human Services, and the police). The abuse from ﬂis parents included both verbal abuse and

manipuiation, as well as physical abuse. In addition, the Applicant witnessed domestic violence.

To process his trauma from his childhood,- nsed EMDR with the Applicant.

| Despite his home life, the Applicant was able to maintain very high gr.ades and iﬁvplvement

in sport.s’ and extracurricular activities. -Lcsliﬁcd that the Applicant was eager to leam

. about himself, He was honest about his character defects, and according to — showed

grgwth at every quarterly report. See App. Iéx. 34, 7
Accoxl‘d'mg to- the Appiicant had very high expectations Starting al avery
young age, beyond those of a normal child. So, he learned to be a perfectionist. Similaily, ifhe
observed «omeone not doing their _}Ob correcily, he did not hesitate ta call them-out. -
-cxplaincd that when you axe a chitd and being beaten or abused on a regular basis, the
trawimna 13 b:apped in the nervous system and creates symptoms (such 4s post-traumatic stress
disorder, or anx aty) 1t becomes cngramed and therefore, the same behavior will come ouf at the
workplace _or'at home. The triggers for the Applicant were perfectionism and making a mistake.

He expecied perfection from his colleagues, and he would call out his colleagues, sometimes not

in & professional manner, when they made mistakes.
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_hoids the opinion that the Applicant possesses good moral character. Thé
Applicant does not engége in illegal or harmful behavior to others. Heisa caring and 'Ievin‘g :
‘husband. and father. He is striving to be. the be;s.t person hc*; cau be. —pmvided
examplcé of imprﬁvemcnts with gpmmunicati_on hetween the Applicant and his wife as well as
_with his step-son. She also discussed his willingness to apologize to both her and his family
- when he is wrong,

One of the changes in his communication the Applicant is tryil‘lg't‘o make has to do with
authoritarian versus a.utbor.itgtive communication style. Authoritarian co:rﬁmunicati on is more‘
| rigid and harsh. Authoritative'is direct, but dan include caring and understanding. -
believes that the Applicant ss mai(ing progress in those areas 'e.md tha{hg would be able to empidy
the authoritative, rather thal;'a.uthol_*itaxian, é_tyle in the workplace. H()Iwaver, during the
_Apphcant’s treatment thh- the Api:)iicant did not work as a medical professional.

- holds the opinion that during the pmc:ess of workmg with har the Applicant

learned to rccognize problems in his past behavior, and now knows howto behave in the present
or future. This shows that be has integrated hié healing and what he learned aboﬁt himself and
how to interact and behave prqfessionaﬂy with others. Wl:;en‘ asked'more specifically aboult‘ tﬁis
ilategx'ation,-giescribed that the Applicant could identify his triggers, verbalize them,
ac;knowiedge them when something happens, and step back before acting t6 make sure to han'dlc
the situation proféssionaliy. Even W‘iﬂl.ﬂle pmgress,-believes coﬁtinued. therapy
twice a month Wmﬂd be beneficial to the Applicant, with the possibility of increased frequency if
a specific frauma issue is raised. .:md needs to be add:msed —beheves a vocational

mentor would make the Apphcant fee] more secure, but had no opinion as to the ﬁequency for

those mentorship meetings.




- As to the inappropriate jokes,—testiﬁed that the Applicant “has stated that'no
joking, no cursing, no type of racial remarks are accepted at all in the workplace, and he has

spoken a lot about how he will - how he will bebave professionally in the fubwe.” T cétiinony of -

- T.298:9 - 12,

T estimony of Dr. Damewy

Dy, Andrew Demeusy met the Apphc,ant in 2014 ;15. the Applicant interviewed for a
. posiiioﬁ inthe -residcncy program. Dr. Demcusy was one year ahead of the Applicant
in the -rcs1dcncy pmgram They were in the residency pmgram together for three years
and socialized outside of the program. Dr. Demeusy testified thflt the Applicant’s hand skills are
some of the best he has ever seen and the Applicant’s medical knowledge was better than his
© peers. |
Dr, Demeusy observed cmmmmic:_:ﬂion between the Appli(;i:{llt and others. When the
Applicant \;\ias talking to someone above him in the residency program, the Applicant was
always very pfofessional. However, when the Applicant wag ’éalking 1o ;omeoﬁe at his level, or
lower, he would sometimes req;]ire mlie:agucs that made 2 mistake to stay beyond their shift and
fix a mistake. Dr. Demeusy further described that the Applicant would sometimes use a lone or
language that may be appropriate in a family relationship but not & prc;fessieﬁal relationship fo
correct those thét made a mistake. This type of correction happened when either the Applicant '
or the service would look bad due to the mistakes of his colleagues or jun_éc)r residents
Dr, Deméusy also described some incidents of the Appﬁcant using humor that fell fliatfor
reading the room incorrectly, and other people did not find it finny. Ope example \.Nas that the
Applicant would make jokes about how people received iﬁjurics, like saying the 'paﬁent wasina

dog fight. Dr, Demeusy also described-that the Applicant saw all the other residents as friends
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and that the environment in a residency is less friendly where people are locking out for
themselves and are not necessarily your f-rien'd.

Since Dr. Demeussl was with the Applicant for most of the day, he was asked by Dr.
~ Hayward and Dr, Grace to work with- the Applicant as things happened and to provide |
mentorship and feedback at the time of an incident. For approximately six months prior fo the
.Applicant leaving the-arogxam, Dr. Demeusy testified t]}at there were no further
problems occurring. However, later in his testimony, Dr. Demeusy revised to say the incidents
were decr.easing_il.a frequency _ami intensity.

Dr. Demeusy and the Applicant remained close iaersonai friends after the Applicant
b‘egm.x at -Medical Center. Dr. Demeuosy testified as to the additional stress of the
Applicant being so far from his wife an;l step-son during the -Medicai’ Center residency.
Dr. Demeusy remained a close personal fiiend of the Applicant Wlll_en the Applicant returned to
Maryland.

Dr. Demeusy described the difference betweeﬁ the Applicant ai-from the
Applicant in tﬁc present, He testified that there are no excuses nm;q, which wa§ something the ‘
Applicant gave at _ The Applicant has an awareness of what he could have controlled
ior changed to affect outcomes, and Dr. Demensy testified ﬁﬁs is diflferent than befiore. Dr.
Demeusy holds the‘opinion that the Applicant has good moral character, and would be a
competent and capable physician. Dr. Demeusy testified that he would love to have the -
Api)l%cant join the practice. Dr. bemeusy holds the opinioz; that the Applicant would benefit
from ongoing ther'apy and working with a yocational mentor.

Testimony of Dr. Cusack
Dr. Thomas‘ Cuséck is a neurointensivist and surgical critical care i:ahys_ician at

Washington Hospital Center in Washington D.C. Dr. Cusack met the Applicant while they were
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both at Johns Hopkins, Both played rugby on the same team and worked at the same restaurant

in Balnmore Both aiso attended the New Jersey Medical School from 2008 to 2012. The two

stayed in fouch while the Applicant was a- resident at -and Dr, Cusack completed his

fellowship at Johns Hopkins.

Dr. Cusack testified as to the characteristics of the Applicant as a tearmmate (reliable, fun

~ work hé}td}play hard), and as a co-worker (reliable and hardwaorking), Dr. Cusack talked about

the language used at the restauvant, and described it as crude and full of hwmor. Dr. Cusack also

testified regarding a roughness in the communication learned at the New Jersey Medical School.

The style there was hafd~chargii1g and aggressive, According to Dr. Cusack, that style does not

translate well to other institutions. Dr. Cusack described needing o evolve;ovcr his training, to

couch criticism, be generous with praise, manage disagreements with other colleagues, and to be
careful in how you express disappointment with people who fail to meet your expectations. Dr. -
. Cusack testified that there is a lack in training on leadership ¢ and p1 ofeqsmnahsm in medical

school, residency, and fellowship training, Tnstead, doctors must just look at the examples

around them and either follow those examples or deviate from those examples.
Dr. Cusack has an opinion that the Applicant is a gcnui;mw good. person, and he would
allow the Applicant to care for his family mamber‘s. Dr, Cusack holds the opinion that the

Appiioant employs professional conduct because he displays good decision rﬁ;aking under

pressure in the clinical context, and thé Applicant is now reflective of his cornmunication, and is

aware of the stakes.

Dr.-Cusack read the allegations against the Apphcmt and admitted that at their worst the
comments are hortifying and at theix best misunderstood. If he only had that paper to def'me the

Applicant, Dr; Cusack would think he is “an unfun'ny Staten Island comedian nf the late “90s.”

Testimony of Dr, Cusack, T. 362:18-19. Dr. Cusaci( described most of the comments in the |
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chaxgi,ng documents as statement's intendeci as jokes that were ﬁnquésﬁonably not likable or
funny. He acknowledges that fhose comments were unprofessional. However, based on his full
range of expenence with the Applicant, Dr. Cusack contends that the Applicant ca:es deeply for
his patients and their wellbemg, and further that the stataments made by the Apphcant should
" not define him.

Dr. Cusack believes that conti.lnﬁed therapy and -inte;:action with a vocational mentor
wouid‘be-begeﬁcial' for tﬁe Applicant.” Dr. Cusajgk has linteracted with the Applicant in a number

of different social interactions and has not seen any indication that the'Applicant has not

continued his sobriety sincé 2012.

" Testimony of Mr. Thomas

Philip Thomas was the .on}y-wi_tness Whp testified on behalf of the Sfate. Mz, Thomas is a
licensing analyst with the Maryland Board of Physicians, He has been employed in this position
for almost four grears and he 1;.as processed appr;)xirnately 250 applications, A Hlcensing @ﬂyst
evaluates the applications of i)otential doctors that are Jooking for employment in the State of
Maryland. This includes verifying credentxals (education and tramlng) .and checking
background from the state and federal govcrnment, and any prior 11censes or licenses from other
states. Mr. Thomas was assigned to process the application m’t}us matter in August 2019. The
Applicant’s application consisfed_ of an application form and a separate sﬁeet to pm\lficie
addiﬁonai Momaﬁon for several questions. State Ex. 2 and 7. These documelnts were inrovided
by the Applicant at the same time, signed August 8, 2019, In the App}icaﬁon tﬁere are two
versions of pa:ge"'i of 9 and two versions of page 8 of 9. State Ex. 2, pp. 8-11. In the initial -
Application, incomplete versions of page 7 and 8 were submitted. State Bx. i, pp. 9, 11. The

questions left blank had explanations on the separate sheet. State Ex. 7. Mr. Thomas noticed
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this error, and requested the Apphicant resubuiit those two pages, which he did promptly: State .
"Ex.2,pp. 8, 10.

urmg 1us review of the Apphca’uon Mr Thomas contacted -Me(hcal Center via

email. In that email, he requested all of the documentation in 1eg'1rd to the Applicant and his

' invoivémcnt in the institution as a resident. -Medical Center provided documentation to
Mr. Thumas.. H;:.)"weve»r, M. Thomas testified 'lthal he did not receive a human resources file for
the Applicant from-Mcdical Center. Mr. Thomas’ s‘contact ) Medical Center
was Gina Brooks, whom he believed was the assistant director of the ;’csidency_.l He was not in
contact with anyone cllsc from -Medical Center. Once Mr. T-homas received the file
from-Mediczﬂ Center, he created a memorandum and ﬁresented it to the Board. Duﬁng
the review of th.c Application, MI. Thomas determined that the Applicant’s suspension from.

-was an administrative suspension.

M, Thomas did not speak to any physicians, rt,slde.nts or the medical student, -

-, from- Medical Centor. Mr., Thomas did not determine what hospital ot
pro gfam rules, regulations, policies or pmcedu;'cs from -Medical Center were
specifically violated by the Applicant. - The final evaluation of the Applicant by thc:‘-
Health Center indicated that he had improved in proféssi or.xalism and rat(_ad the Applicant as 8,42
out of a 10, Appiicaht BEx. 29. Howcvef, Mr. Thomas did not foliow up with anyone at _
Medical Center after reviewing that documént to determine \#hy there appeared to be a

' discrepancy. In the‘ciisci.ﬁlinary corrective action raport,-Medical Center had checked

. the ‘boﬁ;that indicated the disciplinary ac"cion was for “conduct and behavior”. In addition, the

‘ | further explanation regarding the reason included onty behavioral issues, -Medical ;
Cen.tér did not raise any patie,m care or patient safety issues. Mr. Thomas di& not obtain a copy

of any of those rules, regulatmns policies or procedures,




M. Thomas ccmtacted- to obtain the milestone‘ project YEpOrLs, Applicant Ex.
43; Mr. Thomas did not testify to any other investigation into the Appi.’icant’.s time at- .
I.v.[r' Thomas did not speak to any physician at- |

Mr. Thomas did not reach out to the Colorado Board of Physicians, the Colorado
Phy siciain’s‘lricdith ngﬁm, or Dr. — a psychologist a‘s'sociated with that program,
Mr. Thomds did not investigate whether the Applicant had maintained sobnety since ?O 12,

‘Thcw was no request for the Apphcant to submxi 1o testing for alcohohsm M. Thomda did not

attempt to obtain any doe:umcnts from_ or speak to
-or any other mumelors or individuals associated with that program. Mz, Thomas did
not make any attempts to determine whether the Applicant engaged i in continuing medical
“education, the}apy, or counseling. | |
M. Thoi_nas testified that his job duties do not require him to reach oul to witnesses
discovered during an initial hwestigatinn. He was not in possessioﬁ of any contact infonnatioﬁ '
for individual witnesses. | |
. Analysis
"The Board denied the Apphcm‘t his initial medical license due to its finding that he was
guilty of unprofessmnal conduct in the practu,e of medicineg and that he !acked good moral
oharactcr. The Maryldnd Court of Appeals has addressed the issue of unprofessmnal conduct in
the practice of medicine in a number of cases that have televance to thc instant case.
| The issue before me is w‘nctherlﬂle Applicant wés guilly -{uf unprofessional co:aduc;c m'me,
practibe of medicine. The Court of Appaalé mied in the case of McDoﬁneZl v. Commission on
. Medlcal ch:p!me 301 Md. 426 (1984), that the practice of mcducme did not include physician
misconduct involving a civil ma&praotwe trial in which the physxcaan Dr. McDonnell atternpted

to influence expert witnesses who were scheduled to festify against him in a medical mzlpractice.
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: triai. More recen‘:tly, the Cburt of —A‘ppeals, in the case of B’_odrd of Physician Quality Assurance
v, Banks, 354 Md. 59, 71 (1999), held that a physician’s sexual harassment of hospital employees

_ occurred in the practice of medicine. Th.e:- Banks court concluded that limiting misconduct to that
which is committed in the process of di'agn;o sing, evalugting, examining, or treating a patient
would lead to unreasonable results and render the statute inadequate to deal with the many
sﬁuations that may arise. Id. at 73, The Banks court looked to determine whether the activity
was intertwined with patient céxe in such a way as t(.) pdse athreat 'to_l paticn;cs or the medical
profession. |

In the case before me, there can be no dispute that conversations with colleagues, such as
junior residents and medical students, both during clinical care and in the resident’s lounge, is
intertwined with medical care. The Applicant. la.xgely does not dispute the alleged statements.

. He is not sure of ,th@ exact ver.biage he used but he did not deny that he made statements
substantially similar to these statements. He did not call any witness to refute the specifics of the
inqidents described. However, the Applicant presented numerous witnesses to testify as té his
clinical knowledge and competency, and their opinions as to his current moral character, and
professibn'alism and his growth in his communication skills and understang!ing of himself, The

- Applicant presented witnesscs,l who héld the: éﬁ'mion that the Applicant would be a good surgeon

and that the Applicant could benéﬂt from additional c(.)'unselilng and mentorship. The Appiicant,.

through c0u.nsel, raised arguments thiat his family history, his experience in indﬁstries that are not -

as formal as-the me.dicai field (such as restaurants and construction), and his attendance at a

medical school in New Jersey, céused the Applicant to have a somewhat skewed perception as to

what communication is appropriate ina more professional setting. Further, the Applicant, ‘
through counsel, raised the argument that residents are not taught any s];dils ;egarding hovy to

communicate an&, more s;ﬁeciﬁcally, how to teach junior residents and medical students,
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Therefore, the Applicant did not have the proper background or training and would have
communication issues when teachiﬁg and communication *;vit‘tl junior residents and students were |
] involved. ‘

The-State did not present any testimony that the allegations against the Applicant had any

' effect on patient care. Further, the grounds for the denial of the A‘pﬂicant’s icense did not
address pa’tieﬁt care. The issue in this case is whether offensive words can rise to the level of
unprofessional conduct in the practice of .med:wine, and if so, dées that also or alternatively mean - .
the Applicant l?fcks good moral :-:haracter?

Unprofess.iouai conduct is in the practice of medicine when it becomes a threat to the
teamwork approach of healthcare, and in particular when it causes co-workers fo avoid
interacting with the physician at issue. Barks, 354 M_d. 59,75 (1999). The types of coinments,
inﬁ.emutioﬁs, and jokes atlnibuted to the Appiicam during }.llb residency at -Vledical
Center could cause a toxic environment. The Applicant does not dény being overly harsh and
“critical of junior residents and me(hcfﬁ student. Similatly, he does not deny making comments
and gokes to residents and medical students itht are Inappropriate in any workplace. While he
does not necessarily remember or admil to the exact language quoted by the medical student,.
- or in tixe letter attributed to the other medical residents at -MedicallCenter, he
also did not.outright deny that he made substantially similar stziiemenis. Even if the exact
lang;ruage quoted was not used, the general tone and theme of his cormments a;iésokcs are

. unacceptable in any p:rofessional setting.

Tt is unclear whether the Appiicant’s comuments, interacti-ons, and jokes actually affected
the tearmwork aﬁpmach of healthcare at - Mcdical Center. None of the medical students,
junior residents, or any attending or program director from -M:;dical Ceutel" testified as

to an effect on the teamwork approach at -M.edical Center. On the conirary, the
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attending doctors at—lpstiﬁed that they had an excellent working relationship
with the Applicaht and would welcome him back. Further, the Applicant provided numerous

Jetters of reécommendation from different portions of his medical education and training, which

praised his clinical skills and abilities.

Based on the toﬁe and éontent of the comments and jokes of T.he Aﬁplicant, 1 find that fhe
Applicant engaged in 'mﬁmidati-on and disruptive bﬂh&%l‘io}lf that could impac{ the open
con_}mlmjcation aﬁd teamwork approach of health care. Therefore, I find that his bchav;xor at

- - Medical Center was unprofessional conduct in the practice of medicine.

The State als; asserted that the. Applicant failed to show that he possessed good moral
character. While both Maryland Code, Health Occupations Arficle §14-307 and COMAR.
10.32.01.03 require an aﬁplicant t.o pc;ssess good moral character, no definition for that term is
contained in either the statute or the regulations. “Moral” is defined in Merriam-Webster
di(l:ﬁonary as “of or relating to principles of right and wrong in behavior.” Definition 1{a) of

Moral, Merriam-Webster dictionary, https:/www.mnerriam-webster.com/, accessed on July 28,

202147 “Character” is defined as “one of the attributes or features that make up and distinguish

an individual,”? Definition 1(a) of Character, Merriam-Webster dictionary,

https:/fwww merriam-webster.comy/, accessed on July 28, 2021. The Applicant presented seven
different witniesses lwho all testified {hat heisa moral person and a good person. They discussed
how he cared about his friends and family, how he icnows right from wrong, and tl}cy discussed
his caré of the patients he treats and makmg sure they receive the best care. These witnesses
provided evidence of the good moral character of the Appellant. The State’s position was that
the comments and jokes of the Appellant showed that .thc Appellant did not actually have good

moral character. 1 disagree. While the comments themselves wete unprofessional, I do not find

41 The Merriam-Webster dictionary had numerous definitions of both moral and character, but these definitions are
most applicable considering the vsage of those words in the statute and regulation.
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that they rise to the level of showing that the Applicant somehow l'acke; the abiliiy to tell right
from wrong. Therefore, I find that the Applicani has shown that he has the requisite good moral
character required ;)f an applcant. Md. Code Ann., Health Gen. Azt. §14-§Q7(b) and COMAR
10.32.01.034. '

The Applicant, through counsel provided various priox ‘dcci;sions of the Beardina
- Memorandum filed on May 21, 2021.*¥ The Applicant’s position is that ii'unprofe:s_:ﬁonalfondnct
inthe bracticg of medicine is found, consideration should be givén to the extensive therapy and
coursework he has compl_etec_l to improve his communication. _Further, the Applicant’s position is
that he should not l‘w, denied his license, but 311‘011_-1(1 have it issued Wit;il somel protections in pla'ce.-
Namely, the Api)licant suggested the following protections: 1) Ongoing therapy with.'
- with the date that it should cease or decr'éase left to the aiscreti<)n of the - and -
‘-consuhin-g together, with recpmmehdations to th-e Board and approval from the Board,
DA vocational mentor \-vhc; can guide the Applicant and help him; and Bj Reports to the Board
on a periodic basis so ﬁxat the Bogrd knows thlat there are no workplace issues that are 1‘ec-\m'ing.
| While Secticsn 14-204)(3)(D) allows for tﬁe denial of a license based upon fniy reagon’
that is a ground for action under Section 14-404 (such as unl-arofessior;al conduct in the practice,
of 'medicine), it does not require a denial. There is no -guidance in the statate as ;co determining
whether a dénia_l of an application should oceur in a specific case: 1 ﬁzlz‘d COMAR 10.32.d2.09: :

Sanctioning and Imposition of Fines, and 10,32.02.10, Sagéti011ing Guideﬁnes for Physicians,

# Puring the hearing, I granted the parties unitil May 21, 2021 to provide any bindtug or persuasive authority in a
written memorandum, These memoranda were not required and would be considered as part of the closing
argument, ‘The State did not submit a memorandum. Subsequent to the May 21, 2021 submission, on July 1, 2021
and July 26, 2021, the Applicant sent in additional Consent Order cases that were issued after May 21, 2021. The
State responded to the July 1, 2021 email by stating that sanctions imposed via consent orders have no bearing on
the Board’s consideration of ciroumstances. Board of Social Workers v. Cherthov, 121 Md. App. 574, 387 (1998).
All of the submissions will be maintained with the record, but will not be official exhibits in this case. '
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persuasive as to various factors to consider when daietmining whether or not a license should be
denied.

COMAR 10.32.02.09 provides mitigating and aggravating factors to consider, In this
matter,r'the following mitigating factors are present: 1) the Applicant selfareported the incident on
his application, 2) the Appﬁcant admitted the misconduct, made a fult disclosure, and was
cooperative, 3) the Applicant implemented remedial measures to correct or mitigate the harm
from the miscondﬁct, and 4) the Applicant has been rehabilitated or exhibits rehabilitative
potential. The following aggravating factors are present: 1) the behavior was part of a pattern of
detrimental conduct, 2) the Applicant committed a combination of factually discrete offenses
adjudicated in a single action, and 3) previous attempts to rehabilitate the Applicant were
unsucéessf:ul. Unprofessiolnal conduct of the type that occurred in this case is not listed in the
Sagotioning Guidelines for Physiqia:!.ls. COMAR 10.32.02.10. HO\.NGNGI, other unprofessional
conduct has a range of sanctions from af worst a revocation, to at 1ea.§t a reprimand. Consideting
all of those factors, and tk;e evidence in this case, particularly the amount of rehabilitation that
the Applicant has undergone in the past two years',‘ I find that the Board erred in denying the
App’iiéant’s application for a medical license. |

Instead, I propose that the Board issue the Applicant’s license, but place the Applicant -

under Probation for a minimum peried of one year, During probation, the Applicant shall

comply with the following terms and conditions of probation:

1. The Applicant shall continue therapy with t east two times a
month.*? The frequency of this therapy shall not decrease without written

recommendations from the [JJend and approval from the
Board. ‘ S ’

The Applicant shall obtain a vocational mentor and shall consult with that
mentor at least monthly.

1 The original decision issued Augnst 10, 2021 incorrectly stated that therapy should occur at least two times a
wesk. : :
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3. The Applicant shall fully and timely cooperate with all therapy, treatment,
evalualions, and screenings as directed by the

4. The Applicant shall sign, and update the written release/consent forms
requested by the Board and the including release and consent forms
to authorize the JJJJJlltc make verbal and written disclosures to the Board
and to authorize the Board to disclose relevant information from

records and files in a public order: The Applicant shall not withdraw his
release/consent.

5. Appellant shall furnish reports to the Board on a per.iodic basis from his

 therapist and mentor so that the Board knows that there are no workplace
issues that are recurying. -

PROPOSED CONCLUSIONS OF LAW

Based on ;che foregoing Proposed Findings of Fact and I)iscuss:ion, Tconchude as a
matter of law thet the Board was incorrect to deny the Applicant a license to practice
medicine in the State on the; basis that the .App] icant lacks good moral F;lam-acter._ Md.,
Code Ann., Health Oce. §14-307()

Based én the foregoing Proposed Findings of Fdct and Discussion, [ cou:chide asa
matter of law that ﬂ'ie Applicant is gui}t"y of umprofessional éogduct in the practice of
medicine. Md. Cedle Ann., Health Oce. § 1&404(9:)(3)@1) {Supp. 2020); Bd. of Physician .
Qual:‘{y Assurance v. Banks, 354 Md. 59, 71 (1999). Asa result, T conclude that the |
Applicant is subject to probation of a one-year probation periad, with ongo'mé fherapy
and mentoting during that period. Jd. COMAR 10.32.02.09; 10.32.02.10,

PROPOSED DISPOSITION -

I PROPOSE that the June 12, 2020, Maryland State Board of Physicians notification to

Peter Dixon, M.I)., of its intent to deny his application for Tnitial Medical Licensure be

REVERSED,; and further -
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I PROPOSE that Peter Dixon M.D. be placed on probation for a one-year period with a

requirement to continue therapy and to regularly meet with a vocational mentor.

SignatUreOn File
August 18,2021

Date Corrected Decision lssued

Erin H. Cancienne
" Administrative Law Judge

EHC/da
#193836

NOTICE OF RIGHT TO FILE EXCEPTIONS

Any party adversely affected by this proposed decision may file written exceptions with
the Maryland State Board of Physicians that delegated the captioned case to the Office of
Administrative Hearings (OAH) and request a hearing on the exceptions. Md. Code Ann., State
Gov’t § 10-216(a) (2014); COMAR 10.32.02.11. Exceptions must be filed within fifteen (15)

. days of the date of issuance of this proposed order. COMAR 10.32.02.11C(8). The exceptions
and request for hearing must be addressed to the Maryland State Board of Physicians, 4201
Patterson Avenue, Baltimore, MD, 21215-2299, Atin: Christine A. Farrelly, Executive Director,

A copy of the exceptions should be mailed to the opposing attorney, and the other party

will have fifteen (15) days from the filing of exceptions to file 2 written response addressed as

above. Id. The Board will issue a final order following the exceptions hearing or other formal
panel proceedings: Md. Code Ann., State Gov't §§ 10-216, 10-221 (2014); COMAR
10.32.02.11C. The OAH is not a party to any review process.

Copies Mailed To:

Christine A, Farrelly, Executive Director
Compliance Administration

Maryiand Board of Physicians
4201 Patterson Avenue
Baltimore, MD 21215

Michael Brown, Assistant Attorney General
Administrative Prosecutor

Health Occupations Prosecution and Litigation Division
Office of the Attorney General

300 West Preston Street, Room 201

Baltimore, MDD 21201

Rosalind Spellman, Administrative Officer

Health Occupations Prosecution and Litigation Division
Office of the Attorney General

300 West Preston Street, Room 201

" Baltimore, MD 21201
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Kenneth Armstrong, Esguire
Law Offices

204 Monroe Street, Suite 101
Rockville, MD 20850 .

Peter Dixon, MD

Nicholas Johansson, Principal Counsel
Health Occupations Prosecution and Litigation Division
Office of the Attormey General

300 West Preston Street, Room 201
Baltimore, MD 21201
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MARYLAND STATE BOARD OF * BEFORE ERIN H. CANCIENNE,

PHYSICIANS . * AN ADMINISTRATIVE LAW JUDGE
v - * OF THE MARYLAND OFFICE
PETER DIXON, MD, * OF ADMINISTRATIVE HEARINGS
APPLICANT *
LICENSE No.: Unlicensed * 0OAHNo.: MDH~1V[BP1—70-20—1796’7’
% x - % * * * ¥ * o

* * * 9%

CORRECYTED PROP OSED DECISION!

© STATEMENT OF THE CASE
‘ ISSUES .
SUMMARY OF THE EVIDENCE
PROPOSED FINDINGS OF FACT
DISCUSSION
PROPOSED CONCLUSIONS OF LAW
PROPOSED DISPOSITION
On June 12, 2020, the Maryland State Board of Physicians (Board) notified Peter Dixon, M.D.
(Applicant) of its intent to deny his application for Initial Medical Licensure (Application) pursuant
to the State law governing the practice of medicine. Md. Code Ann,, Health Oce. §§ 14-101 et seq.
(2014 & Supp. 2020). The Board based its intent to deny the Application on its authority under
section 14-205 of the Health Occupations Article; specifically, it found that the Applicant violated
sections 14-307 and 14-404 of the Health Occupations Article. Id. § 14-205(b)(3)(1) {Supp. 2020);
I § 14-307 (b) (applicant shall be of good moral character); Id § 14-404(2)(3)(ii) (engaging in
unprofessional conduct in the practice of medicine).

On August 25, 2020, the Board delegated the matter to the Office of Administrative

Hearings (OAH) for a hearing on the Board’s intent to deny the Application. “The Board further

1 The Proposed Decision issued on August 10, 2021 contained a clerical error on page 49, The Proposed Decision
* mistakenly read “The Applicant shall continue therapy with Ms. Armiger at least two times 4 week.” (Emphasis
added). The Proposed Decision should have read, “The Applicant shall continue therapy with Ms. Armiger at least
two times a month.” (Bmphasis added), This Corrected Decision is issued to correct that clerical mistake,






