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FINAL DECISION AND ORDER

INTRODUCTION

On April 4, 2016, Disciplinary Panel B of the Maryland State Board of Physicians
(“Panel B”) charged Bryan S. Williams, M.D. with immoral and unprofessional conduct in the
practice of medicine, willfully making or filing a false report in the practice of medicine, and
willfully making a false representation when seeking or making application for licensure. See
Md. Code Ann., Health Occupations (“Health Occ.”) §§ 14-404(a)(3), (11), and (36). The
charges also alleged that Dr. Williams violated the Board’s sexual misconduct regulations,
COMAR 10.32.17.01-.03, by inappropriately touching three female patients when performing
physical examinations.

After the chargés were issued, the Board received complaints from additional patients
who reported similar allegations regarding Dr. Williams’s conduct. On May 18, 2016, following
the receipt of the additional complaints, Panel B summarily suspended Dr. Williams’s license to
practice medicine. On May 25, 2016, Dr. Williams was provided with the opportunity to show
cause as to why the summary suspension should not be continued. Following the hearing, Panel
B concluded that Dr. Williams continued to present a substantial likelihood of a risk of serious
harm to the public health, safety, or welfare and voted to aftirm the summary suspension. Dr.
Williams initially requested a full evidentiary hearing before an Administrative Law Judge

(“ALJ”) at the Office of Administrative Hearings (“OAH”), but withdrew the request for a



hearing prior to the scheduled hearing date. Accordingly, the summary suspension remains in
effect.

On May 27, 2016, Disciplinary Panel B issued amended charges, which added the
allegations of four additional patients to the original charges, pursuant to the same disciplinary
grounds. The amended charges were forwarded to OAH for an evidentiary hearing and a
proposed decision. A six-day hearing was held before an ALJ at OAH. On February 13, 2017,
the ALJ issued a proposed decision concluding that Dr. Williams was guilty of unprofessional
and immoral conduct in the practice of medicine, in violation of Health Occ. § 14-404(a)(3);
willfully made or filed a false report in the practice of medicine, in violation of Health Occ. § 14-
404(a)(11); and willfully made a false representation when seeking or making application for
licensure or any other application related to the practice of medicine, in violation of Health Occ.
§ 14-404(a)(36). The ALJ proposed that the amended charges be upheld and recommended the
permanent revocation of Dr. Williams’s medical license.

On March 6, 2017, Dr. Williams filed exceptions to the ALJ’s proposed decision, and the
State filed a response to Dr. Williams’s exceptions. On May 10, 2017, both parties appeared
before Disciplinary Panel A (“Panel A” or “the Panel”) of the Board for an exceptions hearing.

FINDINGS OF FACT

At all times relevant to this proceeding, Dr. Williams was a licensed physician in the
State of Maryland, initially licensed on October 18, 2007. From November 2010 through
October 2014, Dr. Williams was employed as an interventional pain management specialist at

Facility A.! The charges in this case concerned Dr. Williams’s inappropriate touching of seven

" The names of patients, other individuals, and facilities have been redacted for confidentiality reasons.



female patients.” Panel A adopts the findings of fact made by the ALJ for Patients 2-6 as well as
the facts surrounding Dr. Williams’s termination from Facility A, his employment with Facility
B, and his application to Facility C. The ALJ’s Proposed Findings of Fact 1 — 8, 44 — 171, and
193 - 206 are incorporated by reference into the body of this document as if set forth in full,
except as otherwise provided herein’ See attached ALJ Proposed Decision, Exhibit 1. The
Findings of Fact were proven by the preponderance of the evidence.

EXCEPTIONS*

Dr. Williams filed five exceptions to the ALJ’s proposed decision and, additionally,
challenged the ALJ’s factual and credibility findings related to the seven patients who made
allegations against Dr. Williams. Each of Dr. Williams’s exceptions will be discussed in turn.

L. Facility A Subpoena and Investigation (Exceptions 1 and 2)

On August 18, 2016, the ALJ conducted a scheduling conference at OAH and indicated
to the parties that Dr. Williams could ask OAH to issue subpoenas to Facility A to produce its
investigation notes pertaining to the in-house investigation conducted based on Patient 1’s
complaint. The ALJ stated, “[i]t is up to [Facility A] either to comply with or move to quash the
subpoena.” On September 19, 2016, the ALJ held a prehearing conference to address, in part,
any dispute that might arise from Dr. Williams’s subpoena for Facility A’s investigative notes.

On September 26, 2016, OAH issued seven subpoenas requested by Dr. Williams,
including one to Facility A. The subpoena issued to Facility A required a Facility A employee to

appear at the hearing scheduled for November 14, 2016, and produce “[a]ny/all notes made by

? For purposes of confidentiality, the patients involved in this case will be identified as Patients 1-7.
* Except as indicated in this Order, the Panel does not adopt the discussion section of the ALJ’s Proposed Decision.

* Dr. Williams does not take exception to the ALJ’s proposed findings of fact and conclusions of law that he
willfully filed a false report or record in the practice of medicine, in violation of Health Occ. § 14-404(a)(11), and
willfully made a false representation when making application for licensure, in violation of Health Occ. § 14-
404(a)(36). The Panel adopts the ALJ’s findings of fact and conclusions of law with respect to these two charges.
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[Patient 1], [Physician A], [Physician B], [Employee A] or Dr. Bryan Williams regarding the
complaint made by [Patient 1] and investigated by [Facility A].” On November 4, 2016, Facility
A filed a motion to quash the subpoena. On November 9, 2016, the ALJ issued a ruling on
Facility A’s motion to quash, stating that he considered the matter closed based on the untimely
filing of Facility A’s motion to quash and, therefore, did not rule on Facility A’s motion “one

way or another.”

The ALJ acknowledged at the hearing that the subpoenas were not quashed,
but that he did “not consider the subpoena outstanding at this point[.]”

Dr. Williams argues that the ALJ erred by failing to enforce the subpoena that was
issued to Facility A for the notes associated with the internal investigation Facility A conducted
regarding the allegations made by Patient 1. Dr. Williams also argues that the ALJ erred by
refusing to allow him to question witnesses from Facility A regarding the investigation. The
State responded that the investigation conducted by Facility A was an independent investigation,
which was not part of the Board’s investigation and, therefore, not relevant to the proceedings in
the case.

The subpoena in question was issued by OAH on September 26, 2016. There is nothing
in the record to suggest that the subpoena was improperly served. Facility A filed a motion to
quash the subpoena on November 4, 2016, citing attorney-client and work product doctrine
privileges. The ALJ did not rule on the motion one way or another, but considered the matter
closed based on Facility A’s untimely filed motion to quash based on the deadline imposed by
the ALJ. Because, however, the subpoena was not quashed, there remained an active subpoena

that the ALJ failed to enforce. According to Dr. Williams, the subpoena, if enforced, could have

provided evidence to disprove Patient 1’s allegations. The Panel agrees with Dr. Williams that

* Following the prehearing conference, the ALJ issued an Order stating, in part: “If, however, no action occurs with
regard to a subpoena request for [Facility A]’s patient interview notes by October 31, 2016, I shall consider the
matter closed.”



the ALJ erred by refusing to rule on the motion to quash subpoena and failing to enforce an
active subpoena. Dr. Williams’s exceptions with respect to the enforcement of the subpoena and
questioning related to Facility A’s investigation, exceptions 1 and 2, are granted.®

I1. Procedural Defects (Exception 3)

During the Board investigator’s testimony, the State objected to Dr. Williams’s questions
pertaining to alleged defects in the Board’s investigation, including questions regarding why
certain witnesses were not interviewed and why certain documents were not obtained. Dr.
Williams argued that the questions should be permitted to challenge the substantive basis for the
charges that were developed as a result of the Board’s investigation. The ALJ concluded that the
questions relating to the Board’s investigation and process by which the charges were formulated
would not be permitted on the basis of Health Occ. 14-405(g), which prohibits the challenge of
any procedural defects alleged to have occurred prior to the filing of charges. The ALJ did,
however, permit Dr. Williams to proffer the testimony he believed he could have elicited if he
was permitted to engage in the line of questioning that was prohibited. Dr. Williams made 29
proffers concerning purported failures or deficiencies in the Board’s investigation. The ALJ
heard the proffers and accepted them into the record.

Health Occ. § 14-405 provides, “[t]he hearing of charges may not be stayed or challenged
by any procedural defects alleged to have occurred prior to the filing of charges.” In analyzing
the scope of Health Occ. § 14-405, the Court of Appeals explained:

To the extent that deficiencies or irregularities in the pre-charge proceedings

actually compromise the accused’s opportunity for a full and fair hearing on the

charges, in conformance with applicable Constitutional, statutory, or other legal

requirements, or suffice in some way to deprive the agency (or court) of true
jurisdiction to proceed, the accused is necessarily entitled, and must be allowed,

% The Facility A subpoena only pertained to documents relating to Patient 1. Rather than remanding this case back to
the ALJ for further proceedings, the Panel will simply not find a violation against Dr. Williams with respect to
Patient 1.



to raise those deficiencies or irregularities, notwithstanding the statute or rule.
Beyond that, however, the statute means what it says and must be given effect.

Board of Physician Quality Assur. v. Levitsky, 353 Md. 188, 206 (1999).

Dr. Williams argues that the ALJ erred in refusing to allow him to cross examine the
Board’s investigator regarding alleged deficiencies in the Board’s investigation. Dr. Williams
contends that he should have been permitted to question the Board’s investigator about facts and
witnesses she had not developed to establish that there was potentially exculpatory information
that was missing from the Board’s investigation.

The Panel agrees with Dr. Williams that alleged deficiencies in the Board’s investigation
are not procedural defects and, therefore, Health Occ. § 14-405 is not applicable. The ALJ erred
by disallowing questioning regarding the sufficiency of the Board’s investigation on the basis of
Health Occ. § 14-405. Dr. Williams’s exception in that respect is granted.

The Panel, however, finds that Dr. Williams had the opportunity to subpoena witnesses
who were not called or interviewed by the Board and to explore any evidence that he deemed
was missing from the Board’s investigation in his own case in chief. Any alleged deficiencies in
the Board’s investigation have no bearing on this Panel’s ultimate determination regarding the
sufficiency of the evidence to support the charges. The Panel bases its findings on the evidence
contained in the record, not the lack thereof. Accordingly, Dr. Williams has suffered no prejudice
from the lack of cross-examination of the Board’s investigator on the line of questioning at issue,
and, therefore, it is not necessary to remand for further proceedings.

III.  Hearsay Statements (Exception 4)

During the testimony of the Board’s investigator, the State sought to admit the complaint

filed by Patient 7, medical records of Patient 7, and transcript of Patient 7’s interview with the

Board investigator. Dr. Williams objected because Patient 7 would not be testifying at the



hearing and, therefore, would not be available for cross-examination or for the ALJ to assess the
witness’s credibility. Dr. Williams did not subpoena Patient 7 or otherwise attempt to secure her
presence at the hearing. The ALJ determined that the hearsay evidence was sufficiently reliable
and admitted the documents pertaining to Patient 7 over Dr. Williams’s objections. Dr. Williams
argues that the ALJ erred in admitting the hearsay statements of Patient 7 and documents
concerning Patient 7 through the Board’s investigator because Patient 7 did not testify at the
OAH hearing.

“[Wlithin the context of administrative proceedings, it is well-settled that administrative
agencies are not bound by technical common law rules of evidence.” Para v. 1691 Ltd. P’ship,
211 Md. App. 335, 379 (2013) (internal quotation marks omitted). The Administrative Procedure
Act provides that “[e]vidence may not be excluded solely on the basis that it is hearsay.” Md.
Code Ann., State Gov’t § 10-213(c). Further, “[a]lthough we recognize the basic tenet of fairness
in administrative adjudications is the requirement of an opportunity for reasonable cross-
examination, fairness also requires the complaining party to avail itself of the opportunity to
cross-examine.” Para, 211 Md. App. at 384 (internal citations and quotation marks omitted). “As
a consequence, the complaining party must subpoena testimony or a witness of the production of
any evidence when the administrative proceeding permits.” Id. In this case, Dr. Williams did not
subpoena Patient 7 to testify at the hearing or attempt to conduct a deposition or interview of the
patient prior to the OAH hearing. Dr. Williams had the opportunity to cross-examine the Board
investigator regarding Patient 7 and called other witnesses to discredit the testimony of Patient 7.

The Panel agrees with the ALJ that the transcript of Patient 7’s interview was propetly
admitted, but gives the evidence little weight based on the inconsistencies in Patient 7’s story and

the inability for both parties to question Patient 7 about the inconsistencies at the OAH hearing.



As discussed below, however, the Panel does not find a violation with respect to Patient 7,
therefore the admissibility of the transcript of Patient 7’s interview is of no consequence to Dr.
Williams. Dr. Williams’s exception on this issue is denied.

IV.  Amending of Charges (Exception 5)

During the hearing, the State sought to modify several statements in the amended charges
to accurately reflect the testimony of the witnesses who had previously testified at the hearing.
Dr. Williams objected and argued that the amending of the charges in the middle of the hearing
precluded him from later arguing that the charges were not supported by the testimony from the
witness stand and deprived him of adequate notice. The ALJ permitted the modifications and
found, “[t]he amended charges were not altered in any significant way such that [Dr. Williams]
could not defend against them.” As a result, the ALJ also found that the amended charges, with
or without the State’s modifications, provided Dr. Williams with sufficient notice of the charges
against him. In his exceptions, Dr. Williams argues that the ALJ erred by permitting the State to
amend the factual allegations in the charges, claiming that it deprived him of the notice required
for due process.

The Panel has reviewed the modifications made to the amended charges. All the
modifications made during the hearing pertain to Patient 1. In light of the fact that the Panel did
not find a violation as to Patient 1, the modifications made to the amended charges have no
impact on the Panel’s final decision and order in this case. As such, the modifications to the
amended charges are irrelevant and the Panel need not address whether Dr. Williams was

provided sufficient notice to comport with due process. Dr. Williams’s exception is denied.



V. Factual Discrepancies

Dr. Williams argues that the ALJ ignored certain facts and data that demonstrated that the
allegations of the seven patients were not credible. He contends that he performed appropriate
standard low back examinations on each of the seven patients, which were documented in the
medical records. The exceptions made with respect to Patient’s 2-7 will be discussed below.”
Patient 2

Patient 2 was seen by Dr. Williams on August 18, 2014, for pain in her spine. Dr.
Williams asked the patient to lie down on the examination table and palpated from the top of her
spine to the bottom, asking the patient if she was in any pain at various points during the
examination. Patient 2 indicated that she was not in pain except that it was a little uncomfortable
in her waist area. Dr. Williams continued to go lower and asked the patient to unbutton her jeans.
Dr. Williams grabbed her underwear and tried to pull them down. When he was not able to pullr
them down, he instructed Patient 2 to pull down her underwear so that her entire buttocks were
exposed. Dr. Williams continued to palpate until he reached her anus. Dr. Williams put on a
glove and started touching her inside her anus. Dr. Williams did not use any lubricant and no
chaperone was present for the examination. Patient 2 pulled up her pants and sat on the
examination table while Dr. Williams was taking notes. Dr. Williams then asked Patient 2 to
unbutton her pants a second time and he helped her to pull her pants down and expose her entire
buttocks again. This time, Dr. Williams put on gloves and stuck a quarter of his finger into the
patient’s anus, again, without using lubricant or having a chaperone present. Dr. Williams did not
explain to the patient on either occasion why it was necessary for him to insert his finger into her

anus.

7 As discussed above, the Panel did not find a violation as to Patient 1 due to procedural irregularities concerning the

motion to quash and, therefore, the Panel need not address any alleged factual discrepancies related to the testimony
of Patient 1.



Dr. Williams takes exception to the ALJ’s finding that he committed a sexual violation
against Patient 2 by putting his finger a quarter of the way inside her anus on August 18, 2014,
Dr. Williams testified that he performed an exam on the sacroiliac joint and the coccyx and, in
doing so, palpated at the very top of the gluteal cleft, but was adamant that he did not insert his
finger into Patient 2’s anus. Dr. Williams argues that there is no way he could have stuck a finger
in her anus without her bending over given her large size. The ALJ found Dr. Williams’s attacks
on Patient 2’s credibility to be “meritless.” The ALJ noted that Patient 2 was emotional when
testifying and exhibited “considerable distress.” It was clear to the ALJ that Patient 2 did not
wish to be at an administrative hearing testifying against Dr. Williams and the ALJ found that
the tears Patient 2 shed while testifying were genuine. The Panel adopts the ALJ’s credibility
determinations regarding Patient 2. The record reflects that there was no documented medical
reason for Dr. Williams to place his finger inside Patient 2’s anus.

The Panel finds that Dr. Williams committed a sexual violation as to Patient 2 and,
therefore, is guilty of immoral and unprofessional conduct in the practice of medicine, in
violation of Health Occ. §14-404(a)(3). Dr. Williams’s exceptions with respect to Patient 2 are
denied.

Patient 3

Patient 3 has two medical conditions, Arnold-Chiria Type 2 malformation and
degenerated cervical discs, which cause her to experience constant and severe back pain. The
patient’s pain is so severe that she requires an intrathecal pump implanted under the skin in her
abdomen to supply pain medication to her 24 hours per day. On December 16, 2013, Patient 3
saw Dr. Williams for a regular follow-up visit to obtain a refill of her intrathecal pump. During

that visit, Patient 3 informed Dr. Williams that she was in more pain than usual and that her pain
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was not being controlled with the current medication in the pump. Dr. Williams indicated that he
wished to conduct an examination and Patient 3 consented. Dr. Williams asked Patient 3 to lower
her pants and underwear to the point where her entire buttocks was exposed. Dr. Williams
pressed up and down Patient 3’s spine and then when he got to her hips, he moved around
towards the front of her body. When he got to the front of her body, he pressed on a soft spot and
Patient 3 winced in pain. Dr. Williams stated that it was pelvic pain and began examining in
between Patient 3’s legs.

According to Patient 3, Dr. Williams started pushing up in between her legs on both sides
and then placed two fingers inside her vagina and pushed on each side. Patient 3 said to Dr.
Williams, “I don’t like where you’re at.” Dr. Williams did not stop pressing in the vaginal area or
explain to Patient 3 what he was doing or why he needed to examine that area. Dr. Williams then
concluded the examination and left the room. After Patient 3 left the office, she told her husband
and her primary care provider what had occurred and researched online whether it was
appropriate for Dr. Williams to insert his fingers into her vagina as part of an examination for
back pain. At her next appointment, she brought her husband with her and addressed her
concerns with Dr. Williams. Dr. Williams said to Patient 3’s husband, “You have a very smart
wife” and then changed the subject to other issues concerning Patient 3°s care and treatment.

Dr. Williams does not challenge any of the ALJ’s factual findings with respect to Patient
3, but rather, argues that the investigation into Patient 3’s allegations was incomplete, which
deprived him of the opportunity to demonstrate inconsistencies in Patient 3’s testimony. Dr.
Williams argued that the Board should have interviewed the individuals that Patient 3

complained to about Dr. Williams’s conduct.
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As discussed above, Dr. Williams had the opportunity to call witnesses at the hearing
before the ALJ to challenge the patient’s testimony, but he declined to do so. He had the
opportunity to subpoena witnesses that were not called or interviewed by the Board and explore
any evidence that he deemed was missing from the Board’s investigation in his own case in
chief. Dr. Williams had the opportunity for a full and fair hearing on the charges. The State
presented sufficient evidence to support the charges without any additional witnesses named by
Dr. Williams. The Panel finds that Dr. Williams committed a sexual violation as to Patient 3,
and, therefore, is guilty of immoral and unprofessional conduct in the practice of medicine, in
violation of Health Occ. §14-404(a)(3). Dr. Williams’s exception is denied.

Patient 4

Dr. Williams takes exception to the ALJ’s finding that he committed a sexual violation
by giving Patient 4 a caudal spinal steroid injection in her gluteal cleft without medical necessity.
He contends that he performed an appropriate caudal epidural steroid injection on Patient 4 at the
sacral hiatus.

The patient testified that, on May 8, 2014, she believed she was at Dr. Williams’s office
to receive a lumbar epidural steroid injection. She signed a consent form, which included consent
for “Lumbar, sacral, caudal epidural steroid injection” and hip injection under ultrasound. Dr.
Williams then asked the patient to lay face-down and lower her pants. She lowered her pants to
midway on her buttocks, which she believed was appropriate based on the lumbar injections that
she received in the past. Dr. Williams asked her to lower her pants farther down, which she did,
and her entire buttocks were then exposed. Dr. Williams explained that he was doing the

procedure using ultrasound and that he would first numb the area. Patient 4 explained:
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When he got ready to, you know, start the procedure, he spreaded my butt
cheeks. He was pushing with a finger, I don’t know which finger, but it was a lot
of poking down there.

And I said to him, “No doctor has ever done down this far before. I’ve had

these injections done before and no doctor has ever gone down this far,” and he
said to me that he’s trying to get it as close to the nerve as possible.

Patient 4 explained that the injection she received was different from the previous injections
because this injection was “in between my buttocks.”

Dr. Williams did not tell her that she was getting a different type of injection than she had
previously received or explain to her the reason for the different type of injection. The medical
record reflects that a caudal epidural steroid injection under ultrasound guidance was performed,
which is different from the lumbar epidural steroid injection that she had received in the past.
The patient testified on cross examination that she had never received a caudal injection before
and that she now recognizes that this injection is done lower than the lumbar injections which
she was used to receiving.

While Dr. Williams should have informed the patient that she would be getting a
different type of injection then she had received in the past and explained the reasons for doing
the caudal injection, in light of the apparent confusion about the type of injection being
performed, the Panel finds that there is insufficient evidence to substantiate a finding of sexual
misconduct as to Patient 4. Dr. Williams’s exceptions to the ALJ’s decision pertaining to Patient
4 are granted. The Panel does not adopt the ALJ’s discussion for Patient 4.

Patient 5

Dr. Williams began treating Patient 5’s back pain in 2013. On November 23, 2013, Dr.
Williams saw Patient 5 for a follow-up examination without anyone else present in the
examination room. Dr. Williams asked Patient 5 to lay face down on the examination table. The

patient’s pants were lowered to her thighs and her underwear was lowered just above the crack in
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her buttocks. Dr. Williams asked about her pain and the previous procedures that she had
undergone and then started squeezing her thigh and worked his way up her leg until he got about
a tenth of an inch from her rectum and vagina. Patient 5 testified that the examination lasted
approximately 4 minutes, which she felt was a long time considering Dr. Williams was already
familiar with her history of pain. Patient 5 saw Dr. Williams on several occasions for injections
and procedures related to the treatment of her back pain, but at the appointment in question,
Patient 5 did not undergo a procedure. On the date in question, Patient 5 was certain that she was
alone in the room with Dr. Williams and that no other staff were present.

Patient 5 felt very uncomfortable during and after the examination, but she dismissed her
feelings at the time and continued seeing Dr. Williams because she continued to have pain. In
April of 2016, Patient 5°s daughter told Patient 5 that she saw a news story concerning sexual
assault allegations against Dr. Williams, which prompted Patient 5 to file a complaint with the
Board.

Dr. Williams argued that Patient 5 was not credible because she changed the date of the
alleged incident, which she stated was March 27, 2014, in the complaint to November 27, 2013,
at the OAH hearing and changed the location of the examination from Largo to Kensington.
Patient 5 acknowledged in her testimony that she gave the wrong date in her complaint and in
her interview with the Board investigator. She explained that, upon further review of her medical
records, the date could not have been March 27, 2014, because there were nurses present at that
appointment and the appointment that the inappropriate touching occurred happened when there
was no one else besides Patient 5 and Dr. Williams in the room.

The ALJ considered the discrepancies in Patient 5’s testimony pointed out by Dr.

Williams and, nevertheless, found Patient 5 credible. The ALJ placed more weight on the details
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that Patient 5 gave regarding the examination rather than on the accuracy of the dates and found
that the changes in Patient 5°s testimony did not undermine her credibility. On the other hand,
the ALJ did not find Dr. Williams to be credible. The Panel adopts the ALJ’s credibility
determinations with respect to Patient 5 and Dr. Williams.

Patient 5 was steadfast in her testimony about what occurred at her November 23, 2013,
office visit with Dr. Williams. She acknowledged the discrepancies in the dates she gave, yet
remained unwavering in her testimony as to what occurred at the appointment. The details of the
inappropriate touching remain consistent, and the ALJ who had the opportunity to make
demeanor based credibility findings found Patient 5 credible. The Panel agrees with the ALJ’s
finding that Dr. Williams committed a sexual violation as to Patient 5 and, as a result, Dr.
Williams is guilty of immoral and unprofessional conduct in the practice of medicine, in
violation of Health Occ. §14-404(a)(3). Dr. Williams’s exception as to Patient 5 is denied.
Patient 6

Patient 6 began seeing Dr. Williams for lower back pain in May of 2011. She was
referred to Dr. Williams by another doctor because Dr. Williams performed epidural injections
under sedation. On one occasion, during a low back examination, Dr. Williams asked Patient 6 to
lower her jeans and he pressed on her spine until he got to her buttocks and then when he got
down to her buttocks he took her buttocks in his hands and groped her buttocks. Patient 6 was
clear that the “fatty part of [her] butt” was in Dr. Williams’s hands. Patient 6 was shown a You
Tube video of a lumbar spinal examination and she testified, “Dr. Williams did all of that, but
then his hands came down further. And then as he was going down my spine, my buttocks was
like in his hands, and that doctor [in the video] did not do that to the young lady.” The Panel

finds that Dr. Williams exceeded the boundaries of a medically indicated appropriate lower back
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examination and abused the trust of the patient in engaging in inappropriate sexual touching of
her buttocks.

Patient 6 returned to see Dr. Williams for subsequent appointments because he was the
only doctor she knew who would perform spinal injections under sedation. During one
appointment when Patient 6 was at the surgical center to get a spinal injection, Dr. Williams
conducted an examination of her and his thumb brushed across her clitoris. Patient 6 was
wearing a gown and was fully unclothed except for her underwear. On both occasions there was
no chaperone present during the examination and Dr. Williams did not wear gloves. Patient 6 did
not complain to anyone about Dr. Williams’s conduct at the time because she trusted him and
thought that maybe she misinterpreted his conduct. Patient 6 testified that she was uncomfortable
with Dr. Williams’s conduct, yet still believed he was a good doctor and was complimentary of
his care. She did not want to believe that Dr. Williams would touch her inappropriately, but
when she was informed of the news broadcast concerning allegations against Dr. Williams she
reassessed whether her concerns were unfounded and she filed a complaint with the Board
because she did not want anyone else to go through what she went through.

Dr. Williams argues that Patient 6 is not credible because she could not remember
specific dates when the conduct occurred and she changed her testimony regarding whether Dr.
Williams was standing or sitting on a stool during the examination where he brushed her clitoris.
At the OAH hearing Patient 6 admitted that she was unsure about whether Dr. Williams was
standing or sitting when he examined her, but she was unyielding in her testimony that the
touching occurred. She explained, “I know what he did. I know his finger went across my
clitoris. I’'m sorry if I did not get everything correct when [ went there. I know that’s what he did

to me.”
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The ALJ considered the discrepancies in Patient 6’s testimony pointed out by Dr.
Williams and, nevertheless, found Patient 6 credible despite the lack of precision in her
testimony. The ALJ placed more weight on the details Patient 6 gave regarding Dr. Williams’s
conduct and did not find Dr. Williams credible. The Panel adopts the ALJ’s credibility
determinations with respect to Patient 6 and Dr. Williams. The Panel finds that Dr. Williams
committed a sexual violation as to Patient 6 and, therefore, is guilty of immoral and
unprofessional conduct in the practice of medicine, in violation of Health Occ. §14-404(a)(3).
Dr. Williams’s exception as to Patient 6 is denied.

Patient 7

As discussed above, Patient 7 did not testify at the OAH hearing. The State submitted the
transcript of Patient 7’s interview with the Board investigator, which was admitted into evidence.
Patient 7 could not recall the date of the inappropriate exam, but estimated that it occurred during
the summer of 2014. Patient 7°s medical records, however, reflect that the date of the
examination was May 23, 2013. On May 30, 2013, Patient 7 called the office and spoke with a
physician assistant asking for an explanation of the exam Dr. Williams performed on her.

Dr. Williams argues that the ALJ had no ability to assess demeanor of Patient 7 because
Patient 7 did not testify at the hearing and erroneously relied on the transcript of Patient 7°s
Board interview while ignoring the uncontroverted testimony of several witnesses who described
Patient 7 as dishonest. Dr. Williams also points out several inconsistencies in Patient 7’s
interview. For example, Dr. Williams notes that Patient 7 stated in her email through the patient
portal that Dr. Williams was wearing gloves during the examination, but in the complaint and in
her Board interview that Dr. Williams w.as not wearing gloves. Patient 7 also stated that she had

seen Dr. Williams for several years before the date of the alleged incident, but her medical
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records indicate that May 23, 2013 was the first visit that Patient 7 saw Dr. Williams. Dr.
Williams also points out that the Largo office location was not open as of the date when the
examination was alleged to have taken place.

Patient 7’s inconsistent statements were not able to be reconciled at the OAH hearing.
Further, the ALJ was not able to make any demeanor based credibility findings with respect to
Patient 7 because Patient 7 did not testify. While the transcript of her interview was properly
admitted, after considering the significant inconsistencies in Patient 7’s story, the lack of
testimony to harmonize the inconsistencies, the character witnesses who described her as
dishonest and drug-seeking, and the inability for the ALJ to make any demeanor based
credibility findings with respect to Patient 7, the Panel finds that there is insufficient evidence to
support a violation as to Patient 7. Dr. Williams’s exception with respect to Patient 7 is granted.

CONCLUSIONS OF LAW

The Panel concludes that Dr. Williams is guilty of immoral and unprofessional conduct in
the practice of medicine, in violation of Health Occ. § 14-404(a)(3), due to his violations of the
Board’s sexual misconduct regulations, COMAR 10.32.17, for Patients 2, 3, 5, and 6, willfully
making or filing a false report in the practice of medicine, in violation of Health Occ. § 14-
404(a)(11), and willfully making a false representation when seeking or making application for
licensure or any other application related to the practice of medicine, in violation of Health Occ.
§ 14-404(a)(36). The Panel does not find a violation of Health Occ. § 14-404(a)(3) with respect
to Patients 1, 4, and 7.

SANCTION

Dr. Williams takes exception to the ALJ’s proposed sanction of a permanent revocation

and argues that a period of suspension followed by a period of probation would be a more

equitable sanction. The Panel found that Dr. Williams committed a sexual violation against four
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patients. He abused his professional status and destroyed the trust his patients placed in him. The
Panel determines that revocation is an appropriate sanction in this case.
ORDER
On an affirmative vote of a majority of a quorum of Disciplinary Panel A, it is hereby
ORDERED that Dr. Williams’s license to practice medicine in Maryland (License
Number D66774) is REVOKED); and it is further

ORDERED that the May 18, 2017 order imposing a summary suspension is terminated

as moot; and it is further

ORDERED that this is a public document pursuant to Md. Code Ann., Gen. Prov. § 4—

101 et seq.

Date ' Ellen Douglas Smith, Deputy Director
Maryland State Board of Physicians
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NOTICE OF RIGHT TO PETITION FOR JUDICIAL REVIEW

Pursuant to Md. Code Ann., Health Occ. § 14-408, Dr. Williams has the right to seek
judicial review of this Final Decision and Order. Any petition for judicial review shall be filed
within thirty (30) days from the date of mailing of this Final Decision and Order. The cover
letter accompanying this Final Decision and Order indicates the date the decision is mailed. Any
petition for judicial review shall be made as provided for in the Administrative Procedure Act,
Md. Code Ann., State Gov’t § 10-222 and Title 7, Chapter 200 of the Maryland Rules of
Procedure.

If Dr. Williams files a Petition for Judicial Review, the Board is a party and should be
served with the court’s process at the following address:

Christine A. Farrelly, Executive Director
Maryland State Board of Physicians
4201 Patterson Avenue

Baltimore, Maryland 21215

Notice of any Petition for Judicial Review should also be sent to the Board’s counsel at
the following address:

Stacey M. Darin, Assistant Attorney General
Office of the Attorney General
Department of Health and Mental Hygiene

300 West Preston Street, Suite 302
Baltimore, Maryland 21201
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STATEMENT OF THE CASE

On April 4, 2016, a disciplinary panel of the Maryland State Board of Physicians (Board)
issued charges against Bryan S. Williams, M.D. (Respondent) for violating various provisions of
the Maryland Medical Practice Act (Act), the law governing the practice of medicine in this
State. Md. Code Ann., Health Oce. §§ 14-101 thréugh 14-507, and 14-601 through 14-607 (2014
& Supp. 2016). The Board issued amended charges on May 27, 2016 (Amended Charges). The
Amended Charges contain two categories of charges by the Board against the Respondent. The
Board based its first category of charges on its investigatory findings that the Respondent had
inappropriately touched seven female pétients in such a way that it constituted sexual
misconduct, subjecting him to sanction under sections 14—404(a)(3}(i) and (ii) of the Act and

Code of Maryland Regulations (COMAR) 10.32.17. It based its second category of charges on



its investigatory findings that the Respondent willfully made or filed false reports in the practice
of medicine and willfully made a false representation when -seeldng or making an application for'
iicensure, subjecting him to sanction under sections 14-404(a)(11) and (36) of the Act. The
disciplinary panel to which the compiaint was assigned forwarded the Amended Charges to the
Office of the Aﬁomey General for prosecution, and another disciplinary panel delegated the
matter to the Office of Administrative Hearings (OAH) for issuance of a Proposed Decision (i.e.,
Proposed Findings of Fact, Proposed Conclusions of Law and a Proposed Dlsposmon) COMAR
10.32.02.03E(8); COMAR 10.32.02.04B(1).!

‘T held a hearing on November 14-18, 201 6 and November 21, 2016, at the OAH in Hunt
Valley, Maryland. Health Occ. § 14-405(a) (2014); COMAR 10.32.02.04. Assistant Attorney
General and Administrative Prosecutor Victoria H. Pepper represented the State of Maryland
(State). Catherine W. Steiner and M. Natalie McSherry, Attorneys-at-Law, represented the
Respondent, who was present.

Procedure in this case is governed by the contested case provisions of the Adminis‘crativé
- Procedure Act, the Rules for Hearings Before the Board of Ph)}sicians, and the Rules of
Procedure of the OAH. Md. Code Ann., State Gov’t §§ 10-201 through 10-226 (2014 & Supp. . ,
2016); COMAR’10.32.02; COMAR 28.02.01.

ISSUES

1. Is the Respondent subject fo sanction under section 14-404(a)(3)(i) and (ii) of the
Act for being guilty of immoral and unprofessional conduct in the practice of medicine, based on .

acts of sexual misconduct that he committed with respect to seven female patients?

! On May 18, 2016, the Board summarily suspended the Respondent from the practice of medicine. (State’s Exhibit
No. 1.) It continued the Respondent’s summary suspension by an order it issued on May 25, 2016, after conducting a
show cause hearing on that date. (State’s Exhibit Nos. 2 and 3.) That summary suspension remains in effect.
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2. Is the Respohdent subject to sanction under section 14-404(a)(1 1) and (36) of the
Act for willfully making or filing false reports in the practice of medicine and/or willfully |
making a false representation when seeking or making an application for licensure?

3. If the Respondent is subject to sanction, what sanction is appropriate?

SUMMARY OF THE EVIDENCE

Exhibits

The State pre-marked fifty-one exhibits, which it placed in binders in compliance with
my September 23, 2016 Prehearing Order. I admitted all of those exhibits except State Exhibit
Nos. 6, 23 and 40, which the State did not offer into evidence. The Respondent pre-marked thlrty
exhibits and offered two additional exhibits (Nos. 31 and 32) during the hear'mg. The Respondent
also complied with my September 23, 2016 Prehearing Order by placing his exhibits in binders. I
did not admit kReSPcmdent Exhibit Nos. 15, 19, 2l8, 29, 30 and 32, because I sustained objections
to those exhibits raised by the State.? (I have attached a complete Exhibit List as an Appendix to
this decision.)
Testimony

- The following witnesses testified on behalf of the State:

Patients 1-7;

Person 1, friend of Patient 1;

Friend 1, friend of Patient 4,

Chief of Medical Services with the
Respondent’s former employer
(an affiliate o (by Skype);

21 placed those exhibits in a sealed envelope as required by the OAH’s Rules of Procedure. COMAR 28.02.01.22C.
* I am not reciting names of the patients or their friends to protect their confidentiality. Also, Patient 6 testified via
Skype videoconferencing.



M.D., Chief Compliance Officer for
(by Skype); and

¢ Doreen Noppinger, Investigator for the Board.

* The following witnesses testified on behalf of the Respondent:

¢ Neil Howard Blumberg, M.D., Forensic Psychiatrist, whom I accepted as an
expert in Forensic Psychiatry;

. — M.D., the Respondent’s Supervisor at|
— Assistant to the Respondent a_

_ RN, Operatmg Room Technician;
e _ R.N., Operations Manager,_ ,
- - B
e
-
- -

The Respondent also testified on his own behalf.

PROPOSED FINDINGS OF FACT

Having considered all of the evidence presented, I find the fbllowing facts by a

preponderance of the evidence:

1. At all times relevant to this proceeding, the Respondent was a licensed physician

in the State of Maryland. The Respondent was initially licensed to practice medicine in Maryland

b

on October 18, 2007. (Stip. Parties.”)

* The parties agreed to several stipulations during the September 23,2016 prehearmg conference, which I have
incorporated into this decision.
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-2 The Respondent’s Maryland medical license is scheduled to expire on September

30, 2017. (Stip. Parties.) |

3. | The Respondent held active medical licenses in the District of Columbia and
Viréinia until those licenses were suspended based on the Maryland Board’s summary
suspension. The Respondent also holds inactive medical licenses in California, Illinois and
Michigan. (Stip. Parties.) |

4, The Respondent is board-certified in anesthesiology and the sub-specialty of pain
management. (Stip. Parties.)

5. F.rom November 2010 through October 2014, the Respéndent was employed as an

interventional pain management specialist at-wi‘gh offices in Maryland. (Stip.
. M e

Parties.)

6. On September 2, 2010, before beginning his employment with_
the Respondent signed an Employment Agrgement. The térms of that agreement allowed either
the Respon&ent or-o terminate the Respondent’s employment relationship with

_ without giving“any reason for doing so. To exercise this voluntary separation

clause, the terminating party had to give the other party to the agreement ninety days’ prior

written notice. The Employment Agreement also stipulated that -could terminate

the Respondent’s employment for cause immediately upon written notice to the Respondent.
(State’s Ex. 7 at 0040.) |

7. Among the “for cause” bases for termination delineated in the Respondent’s
Employment Agreement witl_is “Failure to comply with-u_\es,
standaids and policies, including but not limited to quality assurance, EEO, credentialing,
harassment, utilization management or confidentiality policies as in effect at this time or as may

be modified or adopted in the future.” (State’s Ex. 7 at 0041.)



8. At all times relevant_emﬁloyed a chaperone policy applicablé to

all of its physicians. That chaperone policy allowed all patients (aé well as parents and guardians)
to request a non-famﬂy-meﬁber chaperone to be present during an examination 6r procedure,
including, but not 1imitéd to: (1) any pelvic examination and (2) any genital, breast and/or anal
examination. (Test.- Transcript (T.) at 623—24‘, 629; State’s Ex. 31.)

Findings with Respect to Patient ]

9. - Patient 1 is fifty-eight-year-old woman.’ The Respondent treated Patient 1 from |
November 21, 2012 throi;gh January 24, 2014 for complaints of lower back pain that is most
prominent in her left buttock, hip and groin. (Test. Patient 1, T. at 198 and 200; State’s Ex. 8 at
6, 10; State’s Ex. 41 at 8-12.)

10.  The lower back pain that Patient 1 was experiencing stemmed from an on-the-job
accident that Patient 1 had in 2009. (Test. Patient 1, T. at 193.) |

11.  Patient 1, as a member of| - a health maintenance organization (HMO),
generally must seek medical treatment at-acilities. If a-patient does not
have a health care practitioner who can treat his or her particular condition, he or she can seek a
referral to a physician outside of the-system. (Test. Paﬁent 1, T.at 195.)

12. ' Before becoming the Respondent’s patient, Patient 1 had also sought relief from
her lower back pgin by getting transforami‘nal epidural steroid injections (TFESI) from a pain
managemeﬁ physician at the_ a medical provider outside the-
system. After receiﬁng at 1eas;c six of these injections, Patient 1 was reluctant to have more of

them becausé of their painfulness. (Test. Patient 1, T. at 194-95; State’s Ex. 8 at 4.)

® The age given for all patients is their age as of the date that they testified at hearing.
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13.  To eliminate the need for TRESIs, Patient 1 underwent a surgical fusion of her
sacroﬂiac joint., That surgical fusion did not significantly reduce Patient 1°s lower back pain.
(Test. Patient 1, T. at 195; State’s Ex. 8 at 6; State’s Ex. 41 at 8.)

14. . In November 2012; the Patient sought a referral from her primary care physician
to a-pain management specialist, because of the poor experience sbe had when she |
recéived TFESI procedures from her out-of-system pain management specialist. (Test. Patient, T.

- at 196.)

15.  Patient 1 leamned through her primary care physician at that the
Respondent ﬁ:ight be helpful in alleviating her lower back pain, because he did not oppose
sedating patients while performing the TFESI procedure. Because the Resbondent employed a
sedation technique called “twilight,” Patient 1 made an appointment to seek pain relief treatment
from the Respondent. (Test. Patient, T. at 196-97; State Ex. § at 4.)

16. © OnNovember 21, 2012, Paticﬁt ’1 visited the Respondent at-

-, Maryland Medical Office Building. There, he performed a physical examination of
Patient 1. No chaperone was present in the examination room while the Respondent examined
her. (Test Patient 1, T. at 198-99; State’s Ex. 41 at 11.) ;

17. When the Respondent physically examined Patient 1 on November 21, 2012, he
started by manipulating Patient 1’s legs while Patient 1 sat on an examination table. After
completing the leg manipulation, the Responde;nt had Patient 1 stand up and pull up hcf shirt, so
he could feel around her waist and hips. He then had her pull down her pants and underwear past
her buttocks. The Respondent then took his bare, ungloved hands and examined Patientl 1's lower

waist and buttocks. Starting at Patient 1°s hips, the Respondent went up and down Patient 's



buttocks uﬁtil, with both hands, he spread open Patient 1’s buttocks’ cheeks. To spread open
Patient 1°s buttocks cheeks, the Respondent grasped inside of Patient 1°s gluteal cleft (buttocks’
crack) with his fingers. Even though he separated Patient I’s buﬁocks’ cheeks in this manner, he
did not digitally penetrate Patient 1°s anus. (Test. Patient 1, T. at 196-97, 200-01, 230, 245;
State’s Bx. 8 at 5, 13 and 15.) After he had examined Patient 1, the Respondent told Patient 1
that a nurse would call her to schedule éproceduxe (that is, a TFESI and/or lumbar facet joint
(LFJ) injection) to alleviate her'iower back pain. (Test. Patient 1, T. at 198; State Ex. 41 at 12.)

18.  Patient 1 considered the Respondent’s examination of hef buttocks cheeks in the
manner that the Respondent examined them u-nnecessary to diagnose and treat her lower back
pain. Immediately after having her November 21, 2012 appointment with the Respondent, she .
believed that the Respondent might have touched her inappropriately. Even so, she made no
complaints about the Respondent to anyone at that time. (Test. Patient 1, T. at 198.)

19. On December 14, 2012, the Respondent administered a TFESI and an LFJ
injection to Patient 1’s lower Sack in the Ambulatory Surgical Center (ASC) at

_facility without incicient. (State’s Ex. 41 at 16-38.)

20.  On January 26, 2013, the Patient had a follow-up appointment with the
Respondent in- She told the Respondent that the TFESI and LFJ injection resolved
many of her pain complaints in her lower back and buttocks; but she was now having pain in her
anferior hip area. (State’s Ex. 41 at 40.)

21. -Qn the aftémoon of June 14, 2013, Patient 1 came to the ASC at

_faciiity for another series of inj ections. (Test. Patient 1, T. at 203;

State’s Ex. 41 at 44, 48-69, 176-78.)



22.  On June 14,2013, in preparation for having a TFESI and an LFJ® injection to her
lower back region, the Resp‘ondcnt had Patient 1 disrobe completely and dress in a hospital
gown. (Test. Patient 1, T. at 203; State’s Ex. 8 at 17-18.) |

A 23.  Before he administered the two injectiogs to Patient 1 on June 14, 2013, the
Respondent examined her in a cubicle near the operating room at the ASC. The cubicle was
open, with patient privacy protected only by two moveable blue curtains that hung from a ceiling
track. That track allowed the curtains to be rolled into place in such a way that they met each
other and surrounded the cubicle. (Test. Patient 1 :;t 203.)

24.  Only Patient 1 and the Respondent were present in the cubicle at tjae-
ASC on June 14, 2013, when the Respondent examined Patient 1. (Test. Patient 1, T. at 204.)

25.  On the afternoon of June 14, 2013, the Respondent closed the cubicle’s curtains
and examined Patient 1 by having her stand while he sat on a stool. The Respondent was facing
Patient 1’s back. He moved his hands from the bottom of Patient 1’s legs upward to her thighs.
He then moved up to Patient 1°s buttocks region, where placed his hands to the front of I;aﬁent
1°’s body toward her vagina, coming close to the vaginal opening." (State’s Ex. 8 at 18.)

26.  When the Respondent approaéhed Pétient 1’s vagina with his hands, Patient 1
exclaimed, “Man, what are you doing?” The Respondent reacted to Patient 1’s exclamation by

saying, “It’s all right. Don’t worry. It’s all right.”® (State’s Ex. 8 at 18.)

§ The ASC Surgery Consent Form that Patient 1 signed on June 14, 2013 identifies the procedure as a “lumbar
epidural steroid injection facet joint injection (left),” in other words, an LF] injection. (State’s Ex. 41 at 176.) TFESI
is mentioned on Patient 1’s Anesthetic Record for June 14, 2013. (State’s Ex. 41 at 178.)

7 When she testified, Patient 1 melded her recollection of the June 2013 and January 2014 incidents. Although I find |
what she related as a whole credible, I consider what she said to Board Investigator Noppinger on July 8, 2015 more
accurate than when she testified on November 14, 2016, because her Board interview occurred closer in time to
when the incidents happened. (See T. at 205.)

® patient 1’s recollection of what the Respondent said varied slightly between what she testified to and what she told
Ms. Noppinger on July 8, 2015. At the hearing, Patient 1 stated that when the Respondent’s hands came close to her
vagina, she exclaimed, “What are you doing,” and quoted the Respondent’s reply as, “Don’t worry. It will be all
right.” On July 8, 2015, Patient 1 told Ms. Noppinger that she exclaimed, “Man, what are you doing?” and quoted
the Respondent’s reply as, “It’s all right. Don’t worry. It's all right.” The two versions are very simnilar, but T am
accepting the July 8, 2015 version, again, because it was closer in time to the date of the incident.
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2;7. _ Patient 1 had no further discussion with the Respondent about the way he
examined her, because minutes later; an anesthesiologist administered an intravenous anesthetic
to Patient 1, sedating her, so she could tolerate the TFESI and LFJ procedures. (State’s Ex. 8 at
18.)

28.  Patient 1 had other appointments with the Respondent between June 14, 2013 and
January 24, 2014, méluding appointments on July 26,2013 and September 27, 2013,; when the
Respondent administered injections to l;atient 1’s lower back. Nothing noteworthy occurred
during those appointments. (Test. Patient 1, T. at '206; State’s Ex. 41 at 74-139, 170-72.)

25. Because of her concern about the way the Respondent had examined her on June
14,2013, Patient 1 thereafter invitedifamil‘y members to serve as chaperones while the
Respondent examined her or performed procedures. (Test. Patient 1, T. at 208.)

30.  OnJanuary 54, 2014, Patient 1 appeared at the ASC in-o receive a
steroid inje;:tion/cooled radiofrequency ablation of lateral branch.’ She invited her boyfrien@
Pc;rson 1, who was also her driver, to stay with her while the Respondent ex@ed ’her. Patient 1
had previously disclosed her concerns about the Respondent’s examination techniques to Person
1. (Test. Patient 1, T. at 208; Test. Résp. at 1189-90; State’s Ex. 8 at 20-21; State’s Ex. 41 at
166-68) |

31.  OnJanuary 24, 2014, the Respondent had Patient 1 disrobe and put on a hospital
gown to facilitate the procedure. (Test. Patient 1, T. at 209; State’s Ex. 8§ at 21-22.)

32 On January 24, 2014, the Respondent examined Patient 1 in a cubicle similar to
the one whefe he examined her on June 14, 2013. There was a bed and a chair inside the cubicle.
Just as on June 14, 2013, two movable curtains surrounded the cubicle. (Test. Patient 1, T. at

208.)

? patient 1 misidentified the location of where the Respondent gave her her injections. Patient 1’s medical records
. reflect that on January 24, 2014, the injection procedures took place at the ASC h-Patient 1 testified
that she thought she was ir-on that date. (Test, Patient 1, T. at 208.)
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33,  Whilethe Respc;ndent examined Patient 1 on January 24, 2014, Person 1 was
seated in a chair to the left of the bed on the opposite side of the cubicle from where the
Respondent was examining Patient 1. The Respondent closed the curtains. Person 1 was outside
the curtains. (Test. Patient 1, T. at 209.)

34.  On January 24, 2014, the Respondent began his examination of Patienf 1 by
having her stand with her arms spread out in front of her. With gloves on his hands, he sat ona
movable stool and started palpating at the base of Patient 1’s legs and continued to move his
~- hands up her body until they reached underneath her hospital gown. He kept moving up until his

hands touched Patient 1’s vagina. Onoe there, the Respondent put his fingers inside Patient 1°s
vagina, and while doing so, his knuckles touched Patient 1’s clitoris. (Tegt. Patient 1, T. at 209-
10,212))

"35.  When Patient 1 felt the Respondent’s fingers inside her vagina, she became
annoyed. She asked the Respondent “Why are you doing this? You already detemuned there’s
nothing there triggering any pain. So, why you keep doing this?” The Respondent did not
respond. He ignored her and continued to feel around Patient 1's vagina. (Test. Patient 1, T. at
209-11; Test. Person 1, T. at 288; State’s Ex. § at 22.)

36. Aﬁcr completing his examination of Patient 1, the Respondent took off his glo{fes,
sniffed thexﬁ, rolled them up, and threw them in the trash. The Respondent sat on the stool for a
little while, then exited to the hallway, throwing his arms in the air as he walked away from the
examination cubicle. (Test. Person 1, T. at 289; State’s Ex. 9 at 13.)

37.  After the Respondent examined Patient 1, he took Patient 1 to the ASC and
administered the steroid injection/cooled radiofrequency ablation of lateral branch to her in her

lower back under sedation. (State’s Ex. 41 at 140-68.)



‘ 38.  Not long after January 24, 2014, Patient 1 had an appointment with her primary

care physician, Dr. _who also was employed by- During that
" visit, Patient 1 told Dr. - about how she believed the Respondent touched her
inappropriately when he examined hér c;n January 24, 2014, immediately before she received her
injection. (Test. Patient 1, T. at 213, 246.)

39.  Some time after Patient 1 visited her, Dr.-communicatevaatient 1’s

(State’s Ex. 19 at 5.)

report, Dr. -conferred with Dr. -

s Human Resources Department. Afier his consultation with

concermns to the Respondent’s supervisor, Dr.

40.  After receiving Dr.

ecided to place the Respondent on administrative leave
with pay while he initiated an investigation. (Test.-I‘. at 546-47, State’s Ex. 19 at 5.)

41. -onducted an invesﬁgation and completed it on February 13,

2014, That investigation determined that Patient 1’s allegations against the Respondent were

unsubstantiated.'® After conferring with Dr.d other appropriate staff

members, Dr.-decided to allow the Respondent to return to work, but on the condition
that he ensure a non-family member chaperone was present whenever the Respondent examined
or performed a procedure on any female patient and for all patients, male or female, where he
might need to examine their breasts, buttocks or genitals. ‘(Tes{t- T. at 547; State’s Ex.
19 at 5-7.)

42.  During a telephone call to the Respondent that occurréd soon after his conference
with Dr- and other appropriate staff members, Dr. -informed thf;
Respondent of the findings of the investigation and directed him to use non-family member

chaperones for all female patients and all patients, male or female, where breasts, buttocks or

1° This is obviously not the conclyg I have added this finding of fact solely to provide a narrative of
what occurred as it relates to why returned the Respondent to work.
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genitals might become involved. The Respoﬁdent indicated to Dr.-.hat he understood
that he had to use chaperones in the future, and noted he had, “learned a valuable lesson” from
the incident involving Patient 1. (Test. - T. at 54748 and Test- T.at
633-34; State’s Bx. 19at7-8)

43,  On April 22,2014, the ﬁ.e'qundent attended an online Continuing Medical
Education (CM‘E) seminar presentation called, “Understanding Boundary Violations and
Chaperone Use—B;est Practices.” He attended this seminar at the direction of Dr. - D

so directed the Respondent to attend this seminar as a condition of returning t6 his
medical practice in February 2014. (Test. Resp., T. at 1243-47; State’s Ex. 3‘2; Reép. Ex. 21.)
Findings with Respect to Patient 2 |

44. Patient2 isa forty-two-year-old woman who was a member of| - The
Respondent treatéd Patient 2 in-/ledical Office Building on August 18,
2014 for spine—reiéted pain. Paﬁen‘; 2 visited the Réspendent based 611 a recommendation from
her primary care physician, Dr.-(T est. Patient 2, T. at 32627, State’s Ex. 10 at 3;
State’s Bx. 43 at 00041-00045.)

45.  Although Patient 2 ‘only visited the Respondent once, she sent e—ﬁails 1o him or
his staff until October 3, 2014. (Test. Patient 2, T. at 342; State’s Ex. 42 at 00031.)

46.  The Respondent had Patient 2 obtain x-rays of her back before seeing her for an

'~ examination.'! (’fest. Patient 2, T. at 341.)
47.  The Respondent examined Patient 2 in a small examination room. That room had

an examination table that was covered with paper, a sink, and a desk with a computer on it to

1! When she testified at the hearing, Patient 2 did not mention anyone taking x-rays before she went into the
examination room with the Respondent. It is only logical, however, that she had her x-rays taken before seeing him,
because August 18, 2014 was the only time that the Respondent examined Patient 2, She mentioned the x-rays as an
afterthought in response to the Administrative Prosecutor’s questions concerning e-mails that she sent to the
Respondent. (T. at 341-42.)
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allow the examining physician to make electronic entries in patients’ medical récords. A rolling
stool was also present for th.e physician’s use during examinations. A door could be closed to
ensure patient privacy during examinations. (Test. Patient 2, T. at 328-29; State’s Ex. 10 at 4.)

48.  After a nurse escorted Patient 2 to the examination room, the Respoudent entered
the room, closed the door and inquired about what he could do for Patient 2. (Test. Patient 2, T.
at 328; State’s Ex. 10 at 4.) |

49, At the time of the examinaﬁon, Patient 2 was wearing blue jeans and a white shirt.
(Test. Patient 2, T. at 331; State’s Ex. 10 at 13.)

50.  No chaperone was present in the examination ro om when the RCSpOhdent
examined Patient 2 on August 18, 2014. (Test. Patient 2, T. at 329.)

51.  Patient 2 explained to the Respondent that she was having a lot of back problems,
with pain present throughout her spine. (Test. Patient 2, T. at 329.) |

52.  Patient 2 further explained to the Respondent that in December 2013, she fell in .
the snow while playing with her son. She thought she might have broken her tailbone when she
fell. She told the Respondent that since that accident, she had been having “really, really bad
pgin” that ‘beoamg more pronounced when she sat, conghed or sneezed. (Test. Patient 2, T. at
330.)

53.  After ‘Patient 2 explained her symptoms to the Respondent, the Respondent had
Patient 2 1i§ down on the examination table so he could examine her. He started with leg
exercises, asking Patient 2 whether she was experiencing any pain as she performed the

exercises. (Test. Patient 2, T. at 330.)



54.  After the Respondent had Patient 2 perform the leg exercises on the examination
table, he directed her to stand up facing toward the door. The Respondent was behind Patient 2.
The Respondent went on to palpate Patient 2’s spine from her neck to her abdomen. As he
pressed down Patient 2°s spine, he asked Patient 2 if it hurt at each pressure pomt Patient 2

- indicated that it did not hurt substantially in the areas where he was pressing, except in the waist
area. (Test. Patient 2, T. at 330.)

55.  The Respondent continued pressing downward. When he got to the region where
Patient 2’s buttocks started, he asked Patient 2 to unbutton her blue jeans, so he could palpate
further down Patient 2’s spine. (Test. Patient 2, T. at 331.) |

56.  The Respondent grabbed Patient 2°s paﬁties and tried to pull them down. When be
did not have success in doing this, he asked Patient 2 if she could pul} them down to thc‘po'mt
that she was exposing her whole buttocks, which would allow him to examine the end of her
spine. Patient 2 complied with this request. (Test, Patient 2, T. at 331.)

57.  The Respondent continued to palpate downward until he touched around Patient
9°s anal area on the outside only. He was gentle, but he still made Patient 2 feel very
uncorfortable.'? The Respondent asked Patient 2 if his touching hurt, to which Patient 2 repliéd,
“Not really.” (Test. Patient 2, T. at 331.)

58.  The Respondentrrcached for some gloves that were available on the sink, placed
them on his hands, and began touching the inside of Patient 2’s anus. He did so without using
any cream or lubricant. (Test. Patient 2, T. at 331.)

59.  Patient 2 continued to feel uncomfortable as the Respondent examined her around

her anus, but she did not tell the Respondent about her discomfort. (Test. Patient 2, T. at 332.)

12 When Patient 2 testified that she was “uncomfortable,” [ understood this to mean that she was uncomfortable
_because she was embarrassed by what the Respondent was doing to her.
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60.  After examining Patient 2°s anus, the Respondent returned to his computer and
began explaining to Patient 2 what her most recent Magnetic Resonance Imaging (MRI) study
had shown. He showed an MRI image to Patient 2 and told her that there was no evidence that
she had ever broken her t'ailbone. He did note that the MRI image showed there was a water sac
formjngl around ldne .of Patient 2’s discs and noted that this wa"cer sac could have been the source
of Patient 2’s back pain. (Test. Patient 2, T. af 332)

"61.  Patient 2 also complained to the Respondent that she was experiencing foot and
ankle pain. The Respondent told Patient 2 that he could not treat those conditions, but he would
refer her to a podiatrist who would be able to do so. (Test. Patient 2, T. at 332-33.) |

62..  Justas Patient 2’s examination was concluding, a nurse knocked at the door of the
examination room. The nurse communicated through the cloéed door to the Respondent that
another physician ﬁeqded him. The Respondent told the nurse that he would be able to see that
doctor in five minutes. (Test, Patient 2, T. at 333.)

63.  The Respondent never opened the door while he was speaking to the nurse. (Test.
Patient 2, T. at 333.)

64.  Patient 2 sat back down on the examination table while the ﬁespondent was
conversing with the nurse. After he spoke with the nurse, the Respondent rolled the examining
stool over closer to Patient 2 and said, “Can you come over one more time?” (Test. Patient 2, T.
at 333.)

65.  The Respondent directed Patient 2 to stand again. He positioned her sideways, so
she would be looking at the side of the wall. He then positicmed his legs between Patient 2’ s legs
and asked Patient 2 to unbutton her jeans one more time, because he wanted to “make sure of

something.” (Test. Patient 2, T. at 333.)



66. | The Respondent assisted Patient 2 with pﬁlling her jeans and panties dqwn to the
point where her full buttocks was exposed. He put on new gloves, andrfaced Patient 2. He placed
about one quarter of a finger inside Patient 2's anus and asked Patient 2 whether it hurt. Patient2 -
replied, “Not really » (Test. Patient 2, T. at 333-34.)

67.  Oncethe Respondent examined Patient 2’s anus, he ended the exammatlon He
stood ixp, removed his gloves and washed his hands at the sink. Patient 2 buttoned her jeans and
sat on the examination table. (Test. Patient 2, T. at 334.) |

68.  Atnotime during any part of his examination of Patient 2 did the Respondent
explain what he was doing or why he was doing it. (Test. Patient 2, T. at 335.)

69.  The Respondent ended his visit with Patient 2 by saying, “Okay, it has been a
pleasure. If you have any questions, please contact me.” Both he and Patient 2 left the
examination room at this point, (Test. Patient 2, T. at 334.)

70.  The Respondent prescribed prednisone to i)atient 2 for the treatment of her back,
based on the results of the August 18, 2014‘ examination. (Test. Patient 2, T. at 340—41; State’s
Ex. 42 at 00045.)

71.  Patient 2 went directly to the Ladies’ Room to clean herself with toilet paper,
because she still had the sensation that the Respondent’s finger was in her anus. (Test. Patient 2,
T. at 334.)

72.  Patient 2 left the Kaiser mediqai building, went to her car, and from thcré, she
called her husband and told him that she thought she had been sexually abused by fche
Respondent, because he touched her in her anus and she did not kﬁow if he was supposed to have

done that. (Test. Patient 2, T. at 335.)
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73.  Patient 2 continued to feel uncomfortable for the remainder of the day. (Test.
Patient 2, T. at 3;7:5.)

74.. Soon afterward, Patient 2 received a routine e-mail from the Respondent, Whjch
' acknowledged her visit with him on August 18, 2014. (Test. Patient 2, T. at 339; State’s Ex. 42 at
00045.) | |

75.  On September 3,2014, Patient 2 sent an e-mail to the Respondent. In her e-mail,
Patient 2 explained to the Respondent that she believed that the prednisone that he had
prescribed was causing her to develop a rash that had affected her entire body. She wanted him
to prescribe a xr‘xedication to her to treat the rash, (Test. Patient 2, T. at 340; Stétev’ sEx. 42 at
00021.) | |

| 76.  The Respondent did not answer Patient 2°s e-mail concerning her présumed
prednisone-induced rash. (Test. Patient 2, T. at 340.)

77.  On Septémber 3, 2014, Patient 2 sent a second e-mail to the Respondent. In that e-
mail, Patient 2 wanted to know some more aBout her spinal problems based k’on the x-ray‘ studies
he performed of her spine on August 18, 2014. (Test. Patient 2, T. at 341 )

78.  The Respondent replied to Patient 2°s second September 3, 2014 e-mail, but did .
not answer her questions. (Test. Patient 2, T. at 342; State’s Ex. 42 at 00031.) |

79. On October 3, 2014, ét 11:29 a.m., Patient 2 sent another e-mail to the
Respondent as a follow-up to her September 3, 2014 e~mail. The Respondent did not reply.
(Test. Pa;:ignt 2, T. at 342-43.) «

80.  On October 15, 2014,- R.N,, sent a return e-mail to Patient 2, in
answer to Patient 2’s October 3, 2014 e-mail, indicating that she would forward Patient 2°s

message to the Respondent. (Test. Patient 2, T. at 342-43; State’s Ex. 42 at 00031.)



81.  Asof October 15,2014, Patient 2 was also seeking updated records from.

concerning a disability claim thét she was pursuing. (Test. Patient 2, T.at 360.)

82. On October 15, 2014 at 1:26 p.m., Patient 2 wrote to Dr.-i.n an effort to
obtain updated medical records related to her disability claim. (State’s Ex. 43 at 00002.)

83. On October 15, 2014, at 1:56 p.m., Dr. -sent a return e-mail to Patient
2, indicating that he was covering for Dr. -hat day. He advised Patient 2 to e-mail Dr.
-when Vhevremmed to the office the following Monday and to make an appointment with
him to address her ongoiﬁg concerns. (State’s Ex. 43 at 00002.) ,

84. On October 15, 2014, at 3:55 p.m., Patient 2 sent an e-mail to Dr.- in reply
to Dr.- earlier e-mail. That e-mail stated the following:

Your service is getting worse and worse[.] I felt that I was sexually abused by
one of your colleagues, has been hard to know what are my health issues and 1
[have] been asking to update my records since Nov 2013 but nobody has done

anything[.] I e-mail another department and someone told me that it will take
some weeks, after somebody else review it, this is unbelievable[.]

(,Test. Patient 2, T- at 344; State’s Ex. 43 at 0002.)

85.  WhenDr. -came back from vaéation, he read Patient 2°s e-mail, noting
with particularity Patient 2’s allegation of sexual abuse by the Respondent. That allegation
prompted him té call Patient 2 to gather more information. Over the telephone, Patient 2
explained £o Dr.-the method that the Resi)ondent used to examine her. Dr.-was
greatly displeased with what he heard and told Patient 2, “He Waén’t supposed to touch you like
that. Nobody is supposed to touch you like that and not even with a chaperone present.” (Test.

Patient 2, T. at 345.)



86.  Before he ended the call, Dr,- told Patient 2 that he needed to report what
Patient 2 told him to his supervisor. (Test. Patient 2; T. at 345.)

87.  Not long after Patient 2 spoke with Dr.-on the Felephone, Dr.- called
Patient 2 back; an unnamed woman employed by-also participated in the conversation by 4
conference call. Dr. -.nd the woman informed -Patient 2 that tﬁe call was being recorded.
They asked Patient 2 what occurred during her examination by the Respondent on August 18,
2014. Patient 2 related everything that hapﬁened with regard to the Respondent touching her in
areas that she considered inappropriate. (Test. 'Patient’s .'2,' T. at 345; State’s Ex. 10 at 34-35.)

88." Later, Dr.-made another telephone call to Patient 2 and left a message. She
called back later and apologized for not answering the telephone, and explained to Dr. -
that she did not answer because she did not want to talk about the incident any further. (Test.
Patient 2, T. at 345-46; State’s Ex. 10 at 36.)

Findings Related to the Respondent’s Termination ﬁ'om-

89. -communicated Patient 2's concerns about the Respondent

inappropriately touching Patient 2 to his supervisor, Dr-the Physician-in-Charge (PIC) of

-then transmitted a secure message delineating what Dr.

B o oo - - . [ R
-s Assistant Director of Personnel. (Test. - T. at 631, 642.)

90. Dr..s message prompted D_to call Dr.-o setup a

conference call to speak to Patient 2. (Test T. at 632.)

91. | On October 23, 2014, Dr_called Patient 2. She listened to Patient

2 describe how and where the Respondent had touched her. Dr had.

-Regional Compliance Officer for the

ealth Plan, take notes
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with respect to that description. (Test. Patient 2, T. at 345 an- T. at 632; State’s

Exs. 35-36.)

92.  After gathering information from Pahent 2, Dr-cheduled a
meeting with the Respondent on October 24, 2014 at - -offxce Dr. -

also participated in that meeting. (Test.-T. at 550; State’s Ex. 37.)

93,  During the October 24, 2014 meeting, the Respondent denied performigg an anal
or rectal examinatioﬁ of Patient 2. When Dr. - asked the Respondent about
whether he thought of asking for a chaperone, the Respondent avoided thé question by replying,
“ explain even more than I did in January. It was very difﬁcult for me to examine people after
the last incident. The nurses cannot leave until I leave at tﬁe end of the day whether or not male
or female in case I need a chaperone.” (Test. - T. at 550; Sfate’s Ex. 37 at 0002.)

04,  During the October 24, 2014 meeting, the Respondent also noted that he did not
believe a chaperone was necessary to be present during examinations as long as the patient was
“not fully undressed.” He explained that he only pulled Paﬁqnt 2’s pants down to the point of fhe
gluteal fold. The Respondent also noted, with regard to Patient 2, “If I was going to do a rectal
exam, [ would have told her that I was gomg to do a rectal exam.” (State’s Ex. 37 at 0002.)

9s. On Qctober 28,2014, Dr. -net with the Respondent at-

Medical Office Building,

Physician Human Resource Consultant, participated as

note taker during that rheeﬁng. (Test. . at 552; State’s Ex. 50.)

96.  During the October 28, 2014 meeting, Dr. -nhounced to the
Respondent ’rhat-'vas terminating his cmployment', Dr. -:oted that

Patient 2’s complaint was the second time in eight months that a female patient had alleged that

the Respondent had inappropriately touched her. In this regard, Dr.-xplained to the

Respondent that the basis for his termination was his failure to use a chaperone during his
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- examination of Patient 2. He averred that, “It shows an incredible lack of judgment to proceed
with an examination without a chaperone.” (Test. -T. at 552; State’s Ex. 50.)
97.  During the October 28, 2014 meeting, Dr.so asked if the Respondent

recalled their earlier conversation about the need to use chaperones. The Respondent nodded in

agreement. (Tes-T. at 552; State’s Ex. 50.) ,
98, On November 7, 2014, the Senior Benefits Administrator for -

sent a letter to the Respoﬁdent, verifying the Respondent’s termination from his employment,
effective October 28, 2014, and informing him of medical and dental benefits that might be
available to him after his termination through the Consolidated Omnibus Budget Reconciliation
Act (COBRA). (State’s Ex. 7 at 071-076)

99. ' Because he was terminated withqut ninety days advance notice, the Respondent
knew or should have known tha-};lad terminated him for cause. (State’é Ex. 7at
0040-0041.) ‘ ‘ |
Findings with Respect to Patier;t 38

100.  Patient 3 is a forty-eight-year-old woman. She suffers from two medical
conditions, Amold—Chiria Type 2 malformation and degenerated cervical discs, which cause her
to experience severe, chronic and constant back pain. (State’s Ex 44 at 00001.)

101.  An Arnold-Chiria Type 2 malformation is a congenital condition that involves a
malfohniw.aroﬁnd the skull, (Test. Patient 3, T. at 28.)

102.  Patient 3 had nuts a.ﬁd bolts ixnplaﬁted in her spine to address the degene;aﬁon of

her cervical discs. (Test. Patient 3, T. at 28.)

13 patients 3 through 7 experienced acts of inappropriate touching by the Respondent before”

terminated the Respondent’s employment. Because these acts of inappropriate touching only became known to the
Board after the Respondent's termination, however, I decided to address them here rather than earlier in my
Proposed Findings of Fact, even though they are chronologically out of sequence.
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103.  The severity of the pain in Patient 3’s back required her to have an intrathecal
pump implanted beneath the skin in her abdomen. An infrathecal pump supblies paiﬁ medication |
to a patient through a catheter inserted into his or her spine twenty-four hours a day. The
medication comes from a reservoir within the pump. A patient with an intrathecal pump must
obtain periodic reﬁils of the prescription medication for the pump’s reservoir froﬁx his or her

| physician. (Test. Patient 3, T. at 29-30.)

104. At all times relevant, Patient 3 was a member of - (Test. Patient 3, T. at 32.)

105. Before June 2011, Patient 3 had been having her back pain issues treated at-
ain Center, which included having her intrathecal pump prescription refills provided

there. When the Respondent began providing pain management services through - -

switched Patient 3 to the Respondent, because he was able to provide the same services as-
-4 (Test. Pzitienté, T. at 32.)
106.  From June 2011 tﬁrough December 2013, the Respondent provided pain
managément services to Patient 3 without incident. (Test.‘Patient 3, T. at 35-36, 50.)
107. On December 16, 2013, Patient 3 had her regular appointment with the
Respondent. The Respondent saw Paﬁe,nt 3 in a small examination room at-
-fﬁce. The room had a door, but no windows. At that time, the Respondent cleaned
the area of Patient 3’s abdomen where the mtraﬂxécal pump was inserted and replaced the pump.
(Test. Patient 3, T. at 36, 48-49.)
108. There was no -chaperone in the examination room when the Respondent was
examining Patient 3 on December 16, 2013. Patient 3 did not request a chaperone because she
did not believe the Respondent would be performing a kind of medical examination that would

necessitate the presence of a chaperone. (Test. Patient 3, T. at 37,49.)

" The Respondent use the word “repatriate” to describe the rocess of returning patients t- who had been
obtaining health care services from other providers onc egan providing those same services. He noted that
he was recruited primarily to facilitate the repatriation of pain management patients. (Test. Respondent, T. at 1022.)
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109. During her December 16, 2013 examination, Patient 3 told the Respondent that
her pain was not being confrolled and, in fact, was increasing. She also reported numbness in her
feet. The Respondent replied that he wanted to examine Patient 3, and Patient 3 agreed to the
examination. (Test. P:;.tient 3, T. at 36; State’s Ex. 20 at 11)

110. - Patient 3 had been sitting on an examination table. The Respondent directed
Patient 3 to get off the table and stand up. He stood behind Patient 3 and had her lower her pants
below her buttocks and began pressing up and down her spine, toward the bones that protrude
from each side of the spinal column. Patient 3°s underwear was below the cheeks of her buttocks.
(Test. Patient 3, T. at 36, 48; State’s Ex. 20 at 20.)

111. The Respondent stood behind Patient 3 and began examining her hips. As he
conducted that examination, he causeq Patient 3 discomfort by pressing on a soft spot in her
pelvic region. A discussion ensued between the Respondent and Patient 3 about whether Patient
3 was experiencing pelvic pain as opposed to hip pain. (Test. Patient 3, T. at 36.)

112.  The Respondent then began examining Patient 3 between her legs. He started
pushing up between her legs on both sides and up in between her legs. (Test. Patient 3, T. at 36—
37.)

113.  When Patient 3 realized the Respondent was about to put his fingers near her
vagina, she told him, “I do not like where you’re at.” The Respondent did not stop pressing
around Patient 3°s vaginal region, nor did he say anything about what he was doing or why he
was doing it. (Test. Patient 3, T. at 37.)

114.  The Respondent pressed twice on one side of Patient 3’s vagina and then pressed

twice on the other side of it. (Test. Patient 3, T. at 37.)
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115. The Respondent concluded Patient 3°s examina’_dori and left the examination
room. He went to another room. A-employee brought Patient 3 her paperwork, and Patient
3 left thg buildiﬁg. (Test. Patient 3, T. at 38.)

116.  After leaving the -facility on December 16,2013, Patient 3 researched
examination techniques for back pain using the Internet, and disoo\iered that there was no need to
touch the vaginal area during an examination where a female patient describes the kind of back
pain that Patient 3 was experiencing on December 16, 2013. (Test. Patient 3, T. at 39—40; Resp.
Ex. 6.)

117. On February 12, 2014, Patient 3 visited the Respondent ¥y
office so she could get ;\ medicaﬁon refill for hér intrathecal pump and seek relief for continued
lower back pain. She was also scheduled to get an MRI scan that day. She asked her husband to
accompany her because of the bad experience she had §vith the Respondent during her December
16, 2013 examination. (Test. Patient 3, T. at 52; State’s Ex. 20 at 41; State’s Ex. 44 3t 00048.)

118. OnFebruary 12, 2014, altixough the Respondent talked about measures to ease
Patient 3’s chronic back pain, Patient 3 also confronted the Respondent about the way he .
examined her on‘ December 16, 2013. Patient 3’s husband was in the examination room with
Patient 3 when she confronted the Respondent about his examination techniques. Patient 3
showed the Respondent information from the Internet that demonstrated that the examination

‘methods that he used on December 16, 2013 were inappropriate. (Test. Patient 3, T. at 40, 5 i~52;
'State’s Ex. 20 at 32.)

119.  On February 12, 2014, the Patient and the Respondent also engaged in a
discussion about the propriety of having an MRI scan done that day. Patient 3 was fearful that

the MRI equipment might empty the medication from her igﬁattxecal pump’s Ieservoir. Althoug]i

the Respondent attempted to convince Patient 3 that having an MRI would not affect her pump,
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she and the Respondent agked to delay the MRI scan to allow her intrathecal pump to empty.
Patient 3 ultimately had her MRI scan performed on February 24, 2014. (Test. Patient 3, T. at
70-71; State’s Ex. 44 at 00048, 00055.)

120.  The Respondent also examined Patient 3 on February 24, 2014. (State’s Ex. 44 at
00073.) i

121.  After the Eebmary 24, 2014 visit, Patient 3 had additional medical visits with the
Respondent on April 28, 2014, June 30, 2014 an& September 3; 20141 (Test. Patient 3, T. at 75;
State’s Ex. 44 at 00147, 00170-00171, and 00199.)

122. Afew mbnths.aﬁer the December 16, 2013 incident, Patient 3 spoke to her
primary éaregiver, Dr. -bout the way the Respondent examined her on that
date. Dr JJlold Patient 3 that it svas between him and I [sic], and I should go back and talk

to him.” (Test. Patient 3, T. at 53.)

123.  Later in 2014, after the Respondent’s termination from- Patient 3
visited a -pam specmhst, D_ m- - She told Dr.

-how the Respondent examined her on December 16, 2013, focusing on the Respondent’s
act of touchmg her vagina and surroundmg region. In response to Patient 3’s description of what
the Respondent did on that date, Dr-ndlcated that he did not believe the Respondent’s

examination techniqﬁes were appropriate.'® (Test. Patient 3, T. at 53~54.)

15 When the Respondent’s counsel cross-examined Patient 3, she listed the February date as the 28th, not the 24th
and the September date as the Sth, not the 3rd when she asked Patient 3 whether she had seen the Respondent on
specific dates. Patient 3, in response to counsel’s questioning, agreed that she had seen the Respondent on all of the
dates that the Respondent’s counsel had recited. Despite Patient 3's answer in the affirmative to two erroneous dates,
Patient 3’s medical records, found at State’s Exhibit No. 44 and Respondent No. 23, show that February 24, 2014
and September 3, 2014 are the correct dates.

16 According to Patlent 3,Dr -s specific reply was, “Well, no I don’t know you that well.” (Test, Patient 3,
T. at 54.) . '
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124,  On May 13, 2015, Patient 3 notified the Virginia Department of Health
Professions that the Respondent inappropriately touched her on December 16, 2013, Virginia
subsequently referred Patient 3’s case to the Board, because the Respondent’s reported

misconduct occurred in Maryland. (Test. Patient 3, T. at 5556, State’s Ex. 11 at 000005~

/

000012.)
Findings with Respect to Patient 4

125. Patient4isa forw-fom-year-oid woman and a member of, She was
formerly employed by ﬂle_Metropolitan Police Department. She began
experiencing back pain in 2004, after slipping on ice and injuring her lumbar spine. In 2010,
Patient 4 had an accident at ‘work; an elevator malfunctioned and dropped her to the basement,"’
That accident aggravated Patient 4’s lumbar spine injUry_from 2004 and caused an additional
injury to Patient 4’s cervical spine. (Test. Péﬁent 4, T. at 404-05; State’s Ex. 46 at 000925.)

126, Patient 4*s back pain is chronic and severe. It affects both her lumbar and cervical
spines, with pain radiating to Patient 4.1"3 Jeft upper buttock, down her left leg and into. the heel of
her left foot, including her toes. It also radiates from Patient 4°s neck to her left shoulder, the
upper left part of her back and down her left‘arm into her left hand and fingers. (Test. Patient 4,
T. at 405.)

127. From 2004 through 2014, Patient 4 received treatment for her spine injuries and
back pain that included nerve blocks, epidural steroid injections in both the lumbar and cervical

regions of the spine, acupuncture, three rounds of physical therapy and aquatherapy. (Test.

Patient 4, T. at 406.)

1 Patientv4 testified that the elevator dropped her “below the basement.” (Test. Patient 4, T. at 404.) “To the
basement” is probably what she meant.

.



128. | On April 1, 2014, Patient 4 visited the Respbndent for the first time. fatient 4’s
primary care physician, Dr.- had referred Patient 4 to the.Respondent becalise he
deemed her in need of pain management services to address her chronic back pain. (Test. Patient
4, T. at 407, State’é Ex. 12 at 14; State’s Ex. 46 at 000925-000927.)

129.  On April 1, 2014, the.Respondent examined i‘atient 4 at-Medical
Office Building. During the examination, the Respondent checked Patient 4’s spine and the
strength of her arms and legs. Patient 4 descﬁbgd to the Respondent all the treatment she had had
up to the time of her appointment with him. (Test. Patient 4, T. at 408; State’s Ex. 46 at 000926.)

130.  During the April 1, 2014 examination, Patient 4 told the Respor;dent that she
recently had an MRI scan of her cervical spine. The Respondent suggested that Patient 4 also
have an MRI scan of her 1®bw spine. Patient 4 and the Respondent also talked about lumbar
and cervical injections. (‘Test. Patient 4, T. at 408; State’s Ex. 46 at 000927.)

131.  Patient 4 agreed to have a caudal'® epidural steroid injection of her lumbar spine.
She scheduled that procedure for May 8, 2014, at -Medical Office Building. (Test.
Patient 4 at 408; Stéte’sv Ex. 46 at 001619.)

132.  No chaperone was present in the examinaﬁ;)n room when the Respondent
examined Patient 4 on April 1, 2014. (Test. Patient 4 at 408.)

133.  On May 8, 2014, Patient 4 appeared at-facility for the caudal
epidural steroid injection of her lumbar spine. She signed the informed consent form and

prepared for the procedure immediately after arrival. (Patient 4, T. at 409.)

'8 A “caudal injection” means an injection that goes into the epidural space to address pain that is radicular, The

Moim_is into the sacral hiatus and the cornu (i.e., the opening leading into the epidural space). (Test.
T. at 978.) .
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134, The Respondent performed the caudal epidural steroid injection'® of Patient 4s
lumbar spine by having Patient 4 lie face down on the bed located in an examination room. He
directed P.atient 4 10 lower the sweatpants and underwear that she was wearing such that she
exposed her entire buttocks. (Test. Patient 4, T. at 408-09; State’s Ex. 12 at 18-23.)

135. The Respondent explained to Patient 4 that ile would use an ultrasound device to
locate the i.ﬁjection site. He noted that he would numb that area first. Patient 4’s main concern at
this point was whether the injection would be painful. She asked the Respondent whether the
injection would hurt. He replied, “You will feel a pinch.” (Test. Patient 4, T. at 410.)

. 136. When the Respondent started the procedure, he spread 1;hc cheeks of Patient 4°s
buttocks and pushed and poked with his finger. As the Respondent manipulated Patient 4’s
buttocks, Patient 4 told the Respondent, “No doctor has ever gone this far before. I've had these
injections do'ﬁe before no doctor has ever gone down this far.” The Respondent replied that he
was trying to'gct as close to the nerve as possible. (Test. Patient 4, T. at 410; State’s Ex. 12 at
21-23) |

137. The Respondent gave Patient 4 the caudal epidural steroid. injection in between
her buttocks, inside the gluteal cleft, just abqve the anus. (Test. Patient 4, T. at 410-11; State’s
Ex. 12 at 24-25)) |

138. OnMay 8, 2014, no chaperone or other staff members were present in the room
. when the Respondent injected Patient 4 in between her buttocks. (Test. Patient 4; T. at 412, 416.)

139. OnMay 8, 2014, and iﬁlmediately afterwards, Patient 4 expressed unease and
displeasure to her daughter and Friend 1 about how the Respondent chose a site in between her

buttocks to perform the caudal epidural steroid injection. At that time, neither Patient 4’s

19 The full formal name for this procedure is “candal epidural steroid injection under ultrasound.” (Test. Patient 4;
State’s Ex. 46 at 000957.) :
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daughter nor Friend 1 took Patient 4’s complaihts about the Respondent seriously. (Test. P.atient
4 at 419; Test. Fri;nd 1 at 472-74; State’s Ex. 12 at 53-54.)

140, On July 24, 2014, Patient 4 refurned o -facility' o have the
Respondent perform an epidural steroid injection in her cervical spine. Because of her prior
experience with the Respondent, Patient 4 returned to the Respondeﬁt with some reluctance. She
ultimately decided to allow him to give her an epidural steroid injection because she wanted
relief from her back pain. (Test. Patient 4; T. at 415,' 420; State’s Ex. 46 at 001619.)

141.  On July 24, 2014, a nurse assisted the Respondent when he performed the |
epidural steroid injection in Patient 4’s cervical spine. That procedure went forward without
incident. (Test. Patient 4; T. at 416, 422; State’s Ex. 46 at 001002-001005.)

142.  On or about April 12, 2016,% Friend 1 calle;i Patient 4 to tell her that the Channe]
9 news?! was reporting that the Respondent had been brought up on charges for molesting his
patients. Patient 4 pérformed an Internet search using Google to verify that the Respondent was,
in fact, the physician brought up 'on these charges. (Test. Patient 4, T. at 424-26, 433-34.)

143,  Patient 4 located an article on the Internet that described the charges that thé
Board had filed against the Respondent up to that time; that article aiso brovided the telephone
number of Administrative Prosecutor Victoria Pepper. Remembering her experience from 2014
and believing that that the way the Respondent performed the caudal steroid injection in between
her buttocks on May 8, 2014 constituted possible misconduct by him, Patient 4 left a message for
Ms. Pepper. She left that message becauée it was after business hours and all State offices were

closed. (Test. Patient 4, T. at 425-26.)

0 According to Patient 4, her original attempt at submitting her complaint by facsimile failed, and Board
Investigator Doreen Noppinger asked her to resubmit it by scanning it and then sending it. Ms. Noppinger was

- responding to the telephone message that Patient 4 left for Ms. Pepper. (Test. Patient 4, T. at 426.) Therefore, Patient
4 surmised that she most likely received the call from Friend 1 on April 12, 2016. (Test. Patient 4, T. at 433.)

#! Friend 1 identified Fox 5 as the television station that broadcast the news report about the Respondent’s alleged
misconduct. (Test. Friend 1, T. at 475.) ’
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144.  Patient 4 also went to the Bom&’s website, printed out a complaint form, wrote a
statement describing the Respondent’s misconduct on May 8, 2014, and on April 13, 2016, she
sent it by facsimile to the Board. That submission did not reach the Board, although a later,
scanned version of her complaint form did. (Test. Patient 4, T at 425-26; State’s Ex. 24.)

Findings with Respect to Patient 5 |

145. Patient § is a fifty-three-year-old woman, who isa member of-She began
visiting the Respondent for back-related pain m:;nagement treatments in 2013, (Test. Patient 5,
T. at 112; State’s Ex. 47 at 001468.) |

146. Paﬁegt 5 worked in a variety of capacities for a Ba:nk and an auto déalership. She
then briefly worked as a cosmetologist at -u Force Base. She had to stop working in
9008 when she became disabled. (Test. Patient 5, T. at 110.)

147. In 2608, Patient 5 was diagnosed with lumbar displacement. This condition
resulted in’Patient 5 experiencing severe back pain, which required her to receive treatments
such as cortisone injections and nerve burning, to help ease that pain. Despite receiving those
tre;atmen;cs, I"-atient 5 continued to experience chronic and severe back pain. (Test. Patient 5; T. at
110; State’s Ex. 14 at 40.)

148. Patient 5 became familiar with the Respondent because he treated her husband to
‘ help him deal with pain in his clavicle. (Test. Patient 5‘; T.at112.)

149. - On November 27, 2013, Patient 5 saw the Respondent at _
Medical Office Building as a follow-up visit. The visit occurred in an examination room. The
visit began with Patient 5 and the Respondent conversing about whether treatments that the
Respo;xdent had prescribed for Patient 5 had been effective. (Test. Patient 5, T. at 115, 147, 155;

State’s Ex. 47 at 001512.)



150.  After their conversation, the Respondeﬁt examined Patient 5. He directed Patient
5 to lie down on the examinatibn table and pull down her pants and panties to the point just
above the crack in her buttocks. (Test. Patient 5, T. at 116; State’s Ex. 14 at 18-20.)

151.  When he started examining Patient 5, Respondent began by squeezing Patient 5°s
legs hard, asking Patient 5 if it hurt as he squeezed or pressed down on certain parts of her legs.
(Test. Patient 5, T. at 116.) '

152. The Respondent continued squeezing Patient 5°s legs moving upward toward her
buttocks. He continued moving up until he reached an area close to Patient 5 ’§ rectal area (i.e.,
anﬁs). He also got clos;a to Patient 5’s vagina. (Tl.BSt. Patient 5,T.at116.)

153 The Respondent also began squeezing Patient 5°s thigh. (State’s Ex. 14 at 4-5,
18.)

154. When the Respondent had finished examining Patient 5 on November 27, 2013,
he asked Patient 5 whether she wanted to get another cortisone injecﬁon, and she told him, yes,
éhe wanfed one. (Test; Patient 5; T. at 117.) | |

155.  Because the Respondent had examined her in her rectal/anal and vagina areas,
Patient 5 felt weird and uncomfortable after the examination had concluded. Patient 5 did not
expect the Respondent to examine her in those areas of her body. Additionally, the Respondent
had never examined Pgtient 5 while she was lying on her stomach during previous visits. (Test. -
Patient 5; T. at 117-18.)

156. No chaperone was present in the exéminaﬁon room on November 27, 2013 when
the Respondent. examined Patient 5. Patient 5 did not request a chaperone on that occasion,
because she did not believe one was necessary since she was not having a gynecological

examination. (Test. Patient 5; T. at 118-19.)



157. The door to the examination room was closed at all times on November 27, 2013

when the Respondent examined Patient 5. (Statc’s Ex. 14 at 28.) |

158. Patient 5 contmued to visit the Respondent after November 27, 2013, because she
needed to receive treatment for her back pain, such as epidural steroid injections. (Test. Patient 5,
T.at119; State’s Ex. 47 at 001528—001533 001558-001566, 001597-001601, 001629-001637.)

159. On Apnl 15, 2016 Patient 5 filed a written complamt with the Board, because her
adult daughter had alerted her that she had seen a television news story about the Respondent’s
alleged misconduct involving inappropriate touching of female patients. Based on the
Respondent’s behavior on November 27, 2013, Patient 5 believed that the Respondent had
inappropriately touched her on that date as well. (Test. Patient 5, T. at 119, 131.)

160. Patient 5 suffers from bipolar disorder and experienced a sexual assault as a
young child. The realization that the Respondent had ina;)propriately touched her in the sexual
regions of her body caused Patient 5 to experience severe anxiety and required her to seek sexual
assault coﬁnseling on a weekly basis. (Test. Patient 5, T. at 131-32, 137-40; State’s Ex. 47 at
001556.)

Findings with Respect to Patient 6

161. Patient6isa ﬁfty—eight—yeai—old woman. She has been a phlebotoﬁist since the
1980s. She began working for- in December 1993 as a phlebotomist, but sometime Jater,
she began working 'u-Jtilization Management Operation Center (UMOC) in an
administrative capacity. She is a member o- (Test. Patient '6, T. at 487.)

162. Patient 6 began seeing the Respondent for pain management in May 2011. (Test.

Patient 6, T. at 489-90.)



163. Patient 6 found the Respondent’s approach to pain management attractive to her,
because he 'was the oply phy;ician she knew of who sedated patients when performing epidural
injections. (Test Patient 6, T. at 492.)

164. During an examination that occiirred sometime between 2012 and 2014, Patient 6
visited the Respondent at one of-s inedipal office buildings for treatment of lower left-side
back pain. (Test. Patient 6; T. at 491.) .

165. The Respondent examined Paﬁent 6 during one visit in which Patient 6 was
seeking treatment for lower left-side back pain. On that occasion, he directed Patient 6 to iower'
her jeans until part of her buttocké was exposed. After Patient 6 lowered her jeans, the
Respondent started pressing in the middle éf Patient 6’s back and continued ﬁressing down her
spine untily he reached Patient 6’s buttocks. Once at Patient 6°s buttocks, the Respondent began’
groping them. (Test. Patient 6, T. at 491-92.)

166. No ché,perone was present during the examination in which the Respondent
groped Patient 6°s butto'cks.' (Test. Paﬁeﬁt 6,> T. at492.)

167. On another occasion, Patient 6 also preéented to the Respondent for the treatment
of back pain. The Respondent examined Patient 6 in a mannér similar to the previous visit, but
duﬁng this examination, he brushed against Patient 6°s clitoris with his thumb. (Test. Patient 6,
T. at 492-94.) |

168. The Respondent never wore gloves when he examined Patient 6. (Test. Patient 6,
T. at 492.)

169. Patient 6 did not complaiﬁ to anyone about the Respondent’s conduct at the time
that he groped her buttocks and brushed her clitoris with his thumb, because she trusted him and
thought she was misinterpreting what he was doing, béﬁeving her fears unfounded. (Test. Patient

6, T. at 490, 492.)



170. Before she filed a complaint with the Board, Patient 6 had an overall favorable
opinion of the Respondent, so much so that she invited him to her daughter’s wedding in April
2014. (Test. Patient 6, T. at 497-98, 527; State’s Ex. 33 at 00035.)

171. Patient 6 filed a complaint against the Respondent with the Board on April 25,
2016. (State’s Ex. 26.)

Findings with Respect to f’aﬁenr,?

172. Patient 7 is a forty-year-old woman. She suffers from lower back pain. As of May -
2013, éhe had been seeing the Respondent for pain management treatments for approximately
two years. She usually visited him once every three months.? (State’s Ex. 17 at3,5.)

173. On May 28, 2013, Patient 7, accompanied by her five-year-old daughter, went to

a

cility® to get a hard copy of a prescription refill from the Respondent. She had her
vital signs taken at that location, but was told that the Respondent had an emergency and was not

there; he was edical Office Building, (State’s Ex. 17 at 4.)

174. Patient 7 went 10 edical Office Building to get the hard

copy of the prescription refill from the Respondent. (State’s Ex. 17 at 4)

22 The State issued a subpoena for Patient 7 to testify at the hearing, but she failed to appear. According to Ms.
McSherry, Patient 7 was incarcerated at the Charles County Detention Center on November 16, 2016, the date she
was scheduled to appear, (T. at 746.) Although no one verified Patient 7°s incarceration, the State's counsel, Ms.
Pepper, did acknowledge that Patient 7 had been incarcerated previously. (T. at 746—47.) Consequently, I am relying
on the information that Patient 7 provided during her Board interview with Ms. Noppinger on May 4, 2016 as the
primary source for my findings of fact regarding the Respondent’s interactions with Patient 7.

2 When Patient 7 provided her statement to Ms. Noppinger, she identified the location where she originally arrived

to see the Respondenmdedical Office Buildi e Respondent strongly disputes the truth of this
testimony.. When he testified, the Kespondent noted tha acility had not expanded as a “hub” to
SUrgery,

provide enhanced medical services, such as urient care Or July 8, 2013. Moreover, the Respondent

maintains that he did not see any patients in acility until it was a hub. (Test. Respondent, T. at 1024.)

‘The Respondent also offered a press release to buttress his testj (Resp. Ex. 22.) That press release clearly
establishes the opening o s Medical Office Building in a hub on July 8, 2013. The Respondent
contends, therefore, that P ’s assertion that she went to in n May 28, 2013 demonstrates that

she was not telling the truth, because he would not have seen patients there until two months later. Because Patient 7
continued to seek treatment from the Respondent after the Macility opened, however, she could have been
confused about where she visited him on the date in questi sequently, I do not find her identification of the
place where she went to see the Respondent MQ significant that it completely discredits her. Moreover,
Patient 7’s medical records, and e-mails contai those records, verify May 28, 2013 as a date when the

Respondent examined Patient 7 as well as Patient 7's concerns about the way the Respondent examined her on that
date. (State’s Ex. 49 at 00007-00011.)
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175. When Patient 7 arrived a-dedicaI.Ofﬁce Building on May

28, 2013; a physician’s assistant took her to the examination room, and the Respondent came to
see her. The Respondent asked Patient 7 how she was doing, and Patient 7 told him she was still
having pain in her lower back. She emphasized that she was actually having more pain on her
right side. (State’s Ex. 17 at 5.) |

© 176.  Patient 7 demonstrated to the Reépondent where the pain in her lower back was
located using her hand to point to the site of her pain. (State’s Ex. 17 at 5.)

177..  After Patient 7 described where her pain was, the Respondent sat in an ordinary
chajf and directed Patient 7 to sténd up in front of him. He positioned Patient 7 so that she was
facing her daughter, who was in the room with hir. He then pulled Patient 7’s uﬁder@ear and
pants down to a point just below Patient 7°s buttocks. (State’s Ex. 17 at 5.) |
# %78 The Respondent began pokiﬁg Patient 7°s lower back, where she told him the pain
started. She also noted that the pain shot down the back of her right leg. The Respondent then
. started poking at Patient 7°s butfogks, and continued down Patient 7°s right leg. (State’s Ex. 17 at
5)

179.  Asthe examination continued, the Respondent asked Patient 7.whether she had
any pain on her left side. Patient 7 gave ﬁo answer, but the Respondent proceeded to poke down
Patient 7’s left leg, starting with her buttocks, in the same way he did with her right leg. (State;,’s
Ex. 17 at5.) |

180. 'While hé was exami;ﬁng Patient 7 in the area surrounding her buttocks, the
Respondent poked around the side of Patient 7°s buttocks, squeezing it, and aéking if Patient 7
felt any pain there. The Respondent’s thumbs were in an area close to Patient 77’5 vagina while

squeezing Patient 7’s buttocks. (State’s Ex. 17 at 5-6.)



181.  Patient 7 felt uﬁcomfortable with the Respondent’s examination of her buttocks,
because his thumbs were so close to her vagina. (State‘s Ex. 17 at6.) |

182.  After the Respondent finished examining Patient 7, he started to pull up Patient
7’s underwear, but Patient 7 quickly pulled them up herself. (State’s Ex. 17 at 6.)

183. The Respondent explained to Patient 7 that he would be scheduling an x-ray for
her because he believed that her pain might be getting worse and he wanted to find out why. He
left the examiﬁation rdom, returned with the hard copy of Patient 7’s prescription refill, and
' exited the room. (State’s Ex. 17 at 6.)

184. On May 28, 2013, there was no chaperone in the room with Patient 7 while the
Respondent examined her. (State's Ex; 17 at 20.)

- 185.  On the way k;ome from her visit with the Resinondent on May 28, 2013, Patient 7
called ixer husband and told hirh that she was uncomfortable with the way the Respondent
examined her. She told him, “It just didn’t feel right.” (State’s Ex. 17 at 6.)

186. On May 30, 2013, Patient 7 e-mailed and called-the physician’s

assistant who escorted her into the examination room the previous day. When she spoke with

Ms. .wer the telephone, Patient 7 told Ms.-that she wanted an explanation

concerning the lumbar spine examination that the Respondent performed on her the previous

day. Ms.-eviewed the examination notes with Patient 7 over the telephone and provided
the name of the examination the Respondent performed, but Patient 7 indicated she was not
satisfied with that review. She wanted to speak with the Respondent personally. Ms.-
advised Patient 7 to message the Respondent, but Patient 7 indicated that she could not find his

messaging information on website, (State’s Ex. 17 at 7-8; State’s Ex. 49 at 00007.)



. 187. Based on the name of the examination that Ms.upplied to her, i’atient 7
went to YouTube to find out how that exmﬂnaﬁoﬁ was supposed to be done. (State’s; Ex. 17 at
8-9.) | "

188.' On June 3, 2013, having received no additional responée from the Respondent
through her communications with Ms-Paﬁent 7 found an e-mail address'fér the
Respondent and sent him the following e-mail ﬁessage with regard to the examination he
performed on her on May 28, 2013:

I would like to have a list of the names of the exams that you performed

during my visit. Specifically the last exam where you pull down my underwear,

put on gloves and squeeze my buttocks. That exam was VERY uncomfortable [;]

T have NEVER had a doctor performed that exam, and I would like to know the

name of it AND the purpose.

(State’s Ex. 49 at 00010.)

189. On June 4, 2013, the Respondent called Patient 7 to discuss her e-mail message. -
Patient 7 asked the Réspondent what type of examination he performed, and he provided the
same name of the examination that Mlad given her. Patient 7 told the Respondent she
: viewed the example of that kind of exarnination on YouTube and that was not the kind of
examination that the Respondent had performed. The Respondent did not address Patient 7’s
question and went on to discuss the x-ray referral that he made on May 28, 2013. (State’s Ex. 17
at9.) |

190. The Respondent made no notes concerning his telephone conversation with
Patient 7 on June 4, 2013 in Patient 7°s medical record. (State’s Ex. 49 at 00011.)

191.  Afier June 2013, Patient 7 relied on the Respondent’s physician’s assistant to
obtain prescription refills for her from the Respondent. -a.ltimately switched Patient 7 to

- another pain management physician after the Respondent’s termination. ’(State’s Ex. 17 at 10.)



192.. OnMay 9, 2016, Patient 7 filed a complaint against the Respondent with the
Board. (State’s Ex. 28.)

General Finding

193. Patients 2, 3, 5 and 6 had been sexually abused as children. (Test. Patient 2, T. at

356; Patient 3, T. at 38; Patient 5, T. at 131-32; Patient 6, T. at 499.)

Findings Related to the Respondent's New Employment with _

In December 2014, the Respondent began working as a pain management

-T at 967; Resp. Ex. 9.)

equires physicians to have a female chaperone known

physmlan for

as a “scribe” to be present at all times when they are examining female patients. When a

physician examines and/or treats a female patient _he physician

communicates with the scribe, and the scribes make entries in the patient’s electronic medical

record. (Test. - T. at 903-05, 911~-12; Test.

196.  During his employment with

69-70.)
om December 2014
through May 2016, there were no alleged instances of the Respondent inappropriately touching

any female patients when he examined them, (Test- T. at 916-17; Test. Resp., T. at

1011; Resp. Exs. 10-11.)

Findings Related to the Respondent's Application for Reappointment to_

197.  Atall times relevant, the Respondent had privileges at at

were subject to periodic renewal through a reappointment process.

medical facility under the umbrella of _(State’s Ex. 38.)

198.  On July 29, 2015, the Respondent electronically submitted his application for

reappointment to _pplication). (Test. Noppinger, T. at 680-81,

717-18; State’s Ex. 38.)
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199. The .ppﬁcaﬁon required the Respondent to answer the following

questions pertinent to whether he had been disciplined by any other healthcare organization:

Have any of the following ever been, or are currently in process, either on
a voluntary or involuntary basis: denied, revoked, suspended, reduced,
limited, placed on probation, not renewed or relinquished for disciplinary
reasons?

6. Membership on any hospital/medical staff?

10. Partlc1pat10n in any other healthcare organization (surgxcenter
managed care, PPO, PHO, MSO, etc.)

(State’s Ex. 38 at 00011.)

200. The Respondent answered “no” to both question 6 and question 10 with regard to

disciplinary actions by any healthcare organizations. (State’s Ex. 38 at 00011.)

201.  Based on terms of his contract with e Respondent knew or

should have known that his termination from n October 28, 2014 was for
cause and, therefore, for disciplinary reasons. (State’s Ex. 7-at 0040-0041.)
Findings Related to the Respondent’s Renewal Application Submitted to the Board

202. InMaryland, physicians’ licenses are subject té renewal every two years. On
August 10, 2015, the Réspondent submitted his physicians license renewal application (Renewal
Application) electronically to the Board. (State’s Ex. 39.) |

203.  Under Question 6, related to “Character and Fitness,” the Renewal Application
required the Respondent to answer the following:

The following questions pertain to the period since July 1, 2013. If this is your first
renewal, these questions apply to the period commencing with the date of your initial

licensure or reinstatement. Check the box YES or NO next to each question. If you
answer Yes, provide an explanation at the prompt.

40



d. Has an investigation or charge been brought against you by a hospital,
related institution, or alternative health care system that would be grounds
for action under Md. Code Ann., Health Occ. § 14-4047

n. Has your employment by any hospital, HMO, related healthcare or other
institution or military entity been terminated for any disciplinary reasons?

(State’s Ex. 39 at 00001-00002.)
' 204, The Respondent answered “no” to both questions d and n under Question 6 of his

Renewal Application. (State’s Ex. 39 at 00001-00002.)

205. Based on his interview with Dr.-n October 24, 2014 and his

meeting with 'Dr.-n October 28, 2014, the Respondent knew or should have known

that the results of the investigation conducted by-oncerning his interaction with

Patient 2 yielded information that could have been grounds for action under H.O. section 14-404.

(Test. -T at 550-52; State’s Ex. 37.)

206. = Based on terms of his contract with

the Respondent knew or
should have known that hié termination from on October 28, 2014 was for
cause and, therefore, for disciplinary reasons. (State’s Ex. 7 at 0040-0041.)
- DISCUSSION

L The Law and Introduction.

The State charged the Respondent with violating various provisions of the Act, Health
Occ. §§ 14-101 through 14-416 (2014-& Supp. 2016), and associated Code of Maryland
Regulations (COMAR) sections' related to ‘sexual misconduct by physicians, specifically,
COMAR 10.32.17.01 through .03. In essence, the State charged the Respondent with violating

provisions of the Act and COMAR by inappropriately touching seven female patients in such a

way that it constituted sexual misconduct. It also charged the Respondent with violating the Act



by Mﬁﬁﬂly making or filing false reports in the practice ‘o‘f medicine and willfully making a false
representation v;'hen seeking or making an application for licensure. (State’s Ex. 51.)
T];le State cited the foildwing legal authority as the basis for its charges:
Health Occupatioﬁs sections 14-404(a)(3)(i) and (ii), (11) and (3 6), which state:
(a) Subject to the hearing provisions of § 14-405 of this subtitle, [the Board], on

the affirmative vote of a majority of the quorum . . ., may reprimand any licensee,
place any licensee on probation, or suspend or revoke a license if the licensee:

(3) Is guilty of:
(i) Immoral conduct in the practice of medicine;*

(ii) Unprofessional conduct in the practice of medicine;*

(11) Willfully makes or files a false report or record in the practice of
medicine; [or]

(36) Willfully makes a false representation when seeking or making
application for licensure or any other application related to the practice of
medicine . . . .

Health Occ. § 14-404(a)(3)(i) and (ii), (11) and (36) (Supp. 2016).
COMAR 1032.17.01-03
.01. Scope.
This chapter prohibits sexual misconduct against patients or key third parties by
individuals licensed or certified under Health Occupations Article, Titles 14 and
15, Annotated Code of Maryland.
.02. Definitions.

A. In this chapter, the following terms have the meanings indicated.

* “The meaning of terms such as ‘immoral conduct’ . . . is determined by the ‘common judgment’ of the profession
as found by the professional licensing board.” qucan v. Md. Bd. of Physician Quality Assurance, 380 Md. 577
593 (2004).

% Unprofessional conduct “refers to ‘conduct which breaches the rules or ethical code of a profession, or conduct
which is unbecoming a member in good standing of a profession.” Id. (citing Shea v. Bd. of Med. Exam rs, 146 Cal.
Rptr. 653, 660 (Cal. Dist. Ct. App. 1978)). -
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B. Terms Defined.

(2) Sexual Impropriety.
(a) “Sexual impropriety” means behavior, gestures, or expressions that are
seductive, sexually suggestive, or sexually demeaning to a patient or a key third
party regardless of whether the sexual impropriety occurs iriside or outside ofa

professional setting.
| (b) “Sexual impropriety” includes, but is not limited to:

(i) Failure to provide privacy for disrobing;
(ii) Performing a pelvic or rectal examination without the use of gloves;

(iif) Using the health care practitioner-patient relationship to initiate or
§olicit a dating, romantic, or sexual relationship; and

(iv) Initiation by the health care practitioner of conversation regarding the
health care practitioner’s sexual problems, sexual likes or dislikes, or fantasies.

(3) “Sexual misconduct” means a health care practitioner’s behavior toward a
patient, former patient, or key third party, which includes:

(2) Sexual impropriety;

(b) Sexual violation;

(4) Sexual Violétion.

” means health care practitioncr—patieﬁt or key third

(a) “Sexual violation
party sex, whether or not initiated by the patient or key third party, and engaging

in any conduct with a patient or key third party that is sexual or may be

reasonably interpreted as sexual, regardless of whether the sexual violation occurs

inside or outside of a professional setting.

(b) “Sexual violation” includes, but is not limited to:

(v) Touching the patient’s breasts, genitals, or any sexualized body part;

.03. Sexual Misconduct.



A. Individuals licensed or certified under Health Occupations Article, Titles 14
and 15, Annotated Code of Maryland, may not engage in sexual misconduct.

B. Health Occupahons Article, §§14-404(a)(3) and 15-314(3), Annotated Code
of Maryland, includes, but is not limited to, sexual misconduct.

As the moving party, the State has the burden of proof by a preponde;ance of the
evidence. Md. Code Ann., State Gov’t § 10-217 (2014); Comm 'r of Labor & Indus. v. Bethléhem
Steel Corp., 344 Md. 17, 34 (1996).

- After cbnsidering all of the evidence pfesentécf in light of the applicable legal authority, I
conclude that the State has met i;[s bL;rden of proof on all charges. It demons&ated that the
IieSpondent is subject to sanction under section 14-404(2)(3)(i) and (ii) of tﬁe Act, because he
was guilty of immoral and unprofessional conduct in the practice of medicine. That immoral and
ﬁnprofessional conduct involved his engaging in “sexual impropriety” as defined by COMAR
10.32.17.02B(2)(a) and (b)(ii), and “sexual violation(s)” as defined by 10.32.17.02B(4)(a) and
(b)(v), both of which constitute “sexual misconduct,” as defined by COMAR 10.32.17.02B(3),
with regard to acts of sexualized touching that he committed while examining Patients 1 through

7. The State also demonstrated that the Respondent is subject to sanction under section 14-

404(a)(11) of the Act for willfully failing to disclose his termination from -n
his July 29, 2015 application for reappointment t- It further demonstrated

that the Respondent is subject to sanction under section 14-404(a)(36) of the Act for willfully

failing to disclose his termination from-n his August 10, 2015 physicians

renewal application. The evidence that the Respondent provided in his defense, including his
own testimony, does not refute or even mitigate the seriousness of the charges brought against

him by the Board.
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I will address the following; (a) the Respondent’s assertion that alleged deficiencies in
the Board’s investigation and charging document prejudiced him such that he was denied due
process, which I have concluded is not the case; (b) the Respondent’s conduct vis-&-vis eagh
pgtient- as it relates to section 14-404(2)(3)(i) and (ii) of the Ac;t; and (c) the Respondent’s false .
reports/misreprgsentaﬁons as they relate to section 14-404(a)(11) and (36). After I conclude |
those discussions, I will turn to’ the sanction that I believe the Board should adopt.

ﬁ. © Alleged Deﬁcieﬁcies in the Board’s Investigation and Charging Document.

From the preliminary stages of this proceeding—and during the hearing itself—the
. Respondent steadfastly asserts that the Board conducted an inadequate and incomplete
investigation. He maintains that the Board’s deﬁcient’ investigation prejﬁdiced him and, thus,
denied him due process. The Respondent further asserts that the State’s amendment of the
already “Amended Charges” during the hearing process élso prejudiced him because he could }
not é.dequatcly defend himself against c}}arges that ;:ontinuously changed. The State counters that
whatever took place during the investigatory phase of this procéeding could not have prejudiced
the Respondent, because the law precludes any attack on what occurred during the investigatory
process. (See below.) Moreover, the State avers that its corrections to the Amended Charges also
could not have prejudiced the Respondent because, during the hearing, the State only withdreﬁv
certain charges Aor modified them to comport with the evidence. It did so when it discovered that
witness testimony did not support the Board’s charges as written. (The State did not add any
charges.)

With regard to the Respondent’s contention that the Board’s inadequate or incomplete
investigation prejudiced him, section 14-405(g) of the Act states, “The hearing of charges may
not be stayed or challenged by any procedural defects alleged to have occurred prior to the filing

of charges.” Health Occ. § 14-405(g) (2014).



The Respondent, howéver, argues that flaws in the Board’s investigation process, the
process that formed the basis of the charges that the State pursued during the hearing, prejudiced
him, so much so, that his ability to have a féir hearing was irreparably undermined. He maintains
the B‘Noard’s iﬁvestigation was deficient in two fundamental ways:

® The allegations of the complainant/patients are not supported by
any contemporaneous corroboration.

e The Board’s investigation lacked impartiality.

The Respondent cites Rosov v. Maryland Board of Dental Eiaminers, 163 Md. App. 98
(2005), in support of his argument,2® With regard to Rosov, the Respondent’s counsel argues,
“[T]here’s information in that case that indicates that the investigation here was deficient and
deficient in a way that does impact [the Respondent’s] due process rights as he is sitting here
today defending his livelihood and his ability to pracfice medicine in Maryiand.” (T. at 1457) I‘
cannot Hiscem what information the Respondent is referring to in Rosov. In Rosov, the
respondeﬁt-dentist’s major complaint was that Maria Bartrem, the Dental Board’s investi gator,
was not present at the hearing and, therefore, could not authenticate her report. Dr. Rosov néted

“that such an unauﬂaenticated hearsay report would be inadmissible in a judicial trial.,Rosqv, 163
Md. App. at 115. The Court of Special Appealé agreed with that assertion, but noted that the
respondent-dentist was participating in an administrative hearing, not a judicial trial. Therefore,
the investigator’s report was admissible under the relaxgd rules of evidence that apply in
administrative proceedings. Id. |

The respondent-dentist in Rosov also contended, “[TThe report reveals Bartrem’s biased
viewpoint, and éites ‘major defects in the manner of the investigation, including the partiéipation

of the State but not Dr. Rosov, the documentation of the investigation, the manner of how

26 The Respondent also cited MacKoul v. Maryland State Board of Physicians, No. 2607, 2016 WL 281592 (Md. Ct.
Spec. App. Jan. 20, 2016) (Unreported), for the proposition that a charged physician must show prejudice to
establish a due process challenge.

-
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conclusions were reached, etc.” Jd. The court rejected the Respondent’s contention and stated
the following in doing so: -

“[Dr. Rosov] provides no support in the record for his allegation that the

investigation was substantially defective. He presented no gvidence that Bartrem’s-

manner of investigation was faulty, nor does the record support such a conclusion.

Rosov rests his argument on the fact of Bartrem’s employment by the Board and

interaction with the staff during the investigation. If that were that the standard,

any such report, by any agency charged with the enforcement of professional

standards, would be suspect.”

Id at115-16.

Here, Ms. Noppinger was present and testified about her findings. She related Patient 7°s
testimony in lied of Patient 7 testifying because, presumably, Patient 7 was incarcerated and
unavailable to appear at the hearing. Yet, as the Rosov couﬁ emphasized, hearsay is admissible in
administrative hearings. Id. at 116. Additionally, just as in Rosov, Ms. Noppinger prepared
interim investigative reports summarizing her notes; she did not offer conclusions about whether
she believed that the Respondent eﬁgaged in acts o;f misconduct. (Resp. Ex. 16.) For the most
part, when she testified, Ms. Noppinger also related only wha£ interviewees fold her. She also
* identified (i.e., authenticated) the transcripts of the paﬁeﬁt—interviews that she and her co-
investigators conducted, which the State offered as evidence. Therefore, the Respondent argues
that Ms. Noppinger’s ivaestigativc réports were deficient for essentially the same reasons that
Dr. Rosov alleged that Ms. Bartrern’s investigative report was deficient in his case, and the Court
of Special Appeals rejected Dr. Rosov’s arguments.

As I discuss in detail below, there admittedly were discrepancies between what many of
the patients told Ms. Noppinger and what they testified to at the hearing. These kinds of
‘ discrepancies are to be expected given that some of the earliest instances of the Respondent’s

misconduct took place in late 2012. Memories can become clouded and details lost with that

clouding. The Respondent, as noted, complained about this time lag (lack of contemporaneous
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corroboration), but that too was unavoidable under the circumstances of this proceeding. Most of
the ‘patients here were reluctant to complain about the Respondent’s inappropriate touching,
because.they were unsure whether the Respon&ent was just performing a thorough examination
or whether he had crossed the line into sexual ';mpropriety. Despite the time lags present heré, I

" found the patients’ versions of what occurred essentially i}dentic‘al)at the macro level.
Discrepancies only appear at the micro level. Again, I will examine in detail how these micro
variances did or did not affect each patient’s credibility.

The Respondent has protested throughout all phases of this proceeding that he was unable

to seek potentially exculpatory materials from his former empioye-l dealt with
the-subpoena that the Respondent sent t-or various patient interview records

in my November 14, 2016 Order and on the first day of hearing. I will not revisit that ruling here.
~ Suffice it to state,. that in the instances of six out of seven patients, the Respondent had the
opportunity t;) confront his accusers face-to-face. His attorneys engaged in rigorous cross-
examinaﬁon of those six patients. His attorneys had the opportunity to question Ms. Noppinger
about Patient 7°s interview. His attorneys also had the opportunity to object to the State’s
evidence. Additionally, I am not making my p‘roposc;.df decision based on-
invéstigation; I am making it solely on the record before me.

The Respondent further asserts that the failure of Ms. Noppinger to inform the Board of
discrepancies and inconsistencies between the statements of the complaining patients in the
me'diéal record and other obj ective facts, which he contends, might have avoided bringing of
some or all the charges in the first place, was also a deficiency in the Board’s investigation. The
Respondent cited no legal authoﬁty that requires the investigator to inform the Board of any
discrepancies and inconsistencies. As noted above, section 14-405(g) of the Act forecloses

~ attacks on the investigative process.
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In a similar vein, the Respondent argues that the failure of Ms. Noppinger to notify him
when it altered the allegations of the patients to correspond to what she determined would be the
correct dates or circumstances (based on medical records or other documents) was a deficiency
that denied him due process. Again, the Respondent cited no legal authority establishing such a
requirement, and, erﬁvise, section 14-405(g) of the Act precludes an attack on the inirestigative
procesé. | /

According 1o the Respondent, the Board also violated his due process rights by failing to
obtain peer review information about how lower ;back examinations should be done. To the
extent that peer review was necessary, the State’s failure to pursue it would only inure to the
benefit of the Resp,ondent.” 1 agree with the State, however, that peer review was unnecessary
here because this hearing did not involve standard of care issues; Health Occ. § 14-404(a)(22)
(Supp. 2016); COMAR 10.32.02.03D(1)(a). The charges at issue concern inappropriate sexual
touching by the Respondent, not whether the Respondent .perfofmed a proper lower back
examination of the patients who accused him of sexual misconduct.

The Respondent further aréues that the Administrativé Prosecutor’s amendment of the
charges “on-the-fly” is not a call that an administrative prosecutor can make. Amendment
authority is vested in the Board. The Respondent views any amendment of the charges as mal&ing
him face a “moving target,” which rendered him incapable of offering a cogent defense.

I disagree with the Respondent’s assertioﬁs regarding the amendment of the Amended
Charges. The Amended Charges were not altered in any significant way such that the
Respondent could not defend against them. For example, Charge 13 was altered to eliminate the
sentence, “The Respondent then reached around and came close to, but did not touch Patient 1°s

vagina.” That is a charge that the State admitted that it could not prove. I cannot find prejudice to

2" The Respondent could have offered his own peer review evidence in the form of an expert opinion, provided that
he complied with the requirements of COMAR 10.32.02.04C(3)(a).
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the Respondent by the removal of a charge. In another example, a sentence in Charge 18 was
amended to change the words, “After the procedure,” to “Before the procedure,” and “post-
surgical” to “pre-surgical.” Again, with the remainder of Charge 18 intact, I cannot find any
prejudice to the Respondent; he still had sufficient information to defend against the charge. In
. addition, it would be a &eﬁendous waste of time for the Administrative Prosecutor to receive
- permission from the Board every time she wanted to make minor alterations in the charges, when
they did not impair the fundamental aspects of the charges as a whole.
Furthermore, Footnote 3 of the Amended Cﬁarge’s, states the following: '
The statements of the Respondent’s conduct with respect to the patients
identified herein are intended to provide the Respondent with notice of the alleged
charges. They are not intended as, and do not necessarily represent a complete

description of the evidence, either documentary or testimonial to be offered
against the Respondent.

(State’s Ex. 51 at 4.)

With this disclaimer, the Board is alerting the Respondent that it does not intend té prove
each charge égainst him verbatim. Its charges serve as a guide to alert the Respondent about the
nature of his alleged misconduct. As the State notes, the charging document only needs to
provide the Respondent with the “gist of the charges.” Regan v. State Bd. of Chiropractic
Exam’'rs, 355 Md. 397, 41718 (1999). The Amended Charges document, with or without
alterations, certainly does that. Similarly, the Court of Special Appeals, citing Mullane v. Central
Hanover Bank & Trust Co., 339 U.S. 306, 31V4 (1950), noted, “Due process requires ‘notice
reasonably calculated, under all the circumstances, to apprise interested parties of the pendency
of the action and afford them an opportunity to present their objections.”” Reese v. Dep’t of
Health & Mental Hygiene, 177 Md. App. 102, 150 (2007). The Amended Charges document

fulfills this requirement as well.



[.  Charges Under Section 14-404(a)(3)(i) and (ii) of the Act.
A The Respondent.
The Respondent was initially licensed to practice medicine in Maryland on Cctobcr 18,
2007, after reéeiving his medical education in Michigan and Nllinois and practicing medicine in
Illinois before moving to Maryland in 2007. He is forty-three years old. The Respondent is

board-certified in anesthesiology and the sub-specialty of pain medicine. From November 2010

through October 2014, -mpioyed the Respondent as an interventional pain

management specialist. While at _he saw patients in Maryland at. s
_Medical Office Buildings. As noted above,
-erminated him from his employment in late October 2014. -

-eemployed the Respondent as a pain management physiéian in December 2014. He

remained an actively practicing physician there until May 2016, when the Board summarily -
suspended his medical license. |

Manﬁf of the patients the Respondent treated initially had favorable opinions of him,
including some who testified against him. Patients 1 and §, for exémple, emphasized that before
théy Jearned about the Respondent, they could not find another pain management physician who
would anesthetize them before administering excruciatingly painful TFESIs and LIF injections.
They had, in faci, avoided those kinds of injections for some time before becoming the
Respondent’s patients, despite the potential those injections had for relieving their back pain.

On June 24, 2013, Patient 6 was so satisfied with the care that the Respondent provided

to her that she sent an e-mail message to-ra.ising him. That complimentary e-

mail stated the following:



Wow! What can I not say about a terrific doctor, what I would like to say

is that I truly, truly, truly appreciate [the Respondent]. All the pain issues I've

been going through all these years{—]he’s been so attentive to understand what

Pve been going through. He’s always prompt to respond in a timely fashion

through kp.org or phone calls. Due to my pain situation, he has always fit me into

his schedule to take care of my condition. I hope he never, never leaves. I want to

thank him from the bottom of my heart for the person he is.
(Test. Patient 6, T. at 497; State’s Ex. 33 at 00035.)

Nevertheless, the evidence offered by the State depicts a very different Respondent—
not the caring physician that Patient 6 portrayed in her June 24, 2013 e-mail—but a sexual
predator who engaged in a pattern of subtly groping his female paﬁénts, including Patient 6,
while ostensibly examining them for back pain?®

The Respondent engaged in a distinct pattern of abuse that can be readily discerned,
beginning with Patient 1. Elements of that pattern can be seen in how he interacted with her, as
well as the remaining six patients who are the subject of the Board’s charges.

B. Patient 1.

Patient 1 began seeing the Respondent precisely because the Respondent used tvﬁlight

sedation to administer otherwise painful spinal injections. Patient 1 testified that the Respondent

first examined her on November 21, 2012, a./!edical Office Building, That

examination took place in a cubicle surrounded by privacy curtains that could be rolled in and
out of place.

According to Patient 1, during that November 21, 2012 examination, once the
Respondent manipulated her legs, he had her pull down her pants and underwear past her
buttocks. The Respondent thien took his bare hands (i.e., he was not wearing gloves) and
examined Patient 1°s loxyer waist and buttocks. Patient 1 noted that the Respondent started at her

hips and moved his hands up and down until he reached her buttocks. Once there, the

8 Or, as the State characterized it, “{T]he Respondent inappropriately touched seven female patients in sexualized

areas of their body, their vagina, buttocks and anus without medical necessity, without patient consent and under the
guise of medical treatment.” (T. at 1404.)
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- Respondent spread and opened‘Patient 1’s buttbcks cheeks, placing his fingers inside her gluteal
cleft as he did s0.”

Patient 1 stated that she thought it was odd that the Respondent needed to examine her
buttocks at all, let alone in the manner that he did. She asserted, “When I left, I had the notion in
my head my doctors nasty. He examnined me wﬂ:h no gloves, But I did not view it as being

anything wrong. I just viewed it as part of his examination and he was just careless.” (Test.

Patient 1, T. at 198.)

then and has now a chaperone policy. Dr.—
testified that chaperone policy allowed all patients (as well as parents and

guardians) to rgsqliest a non-family member chaperone to be present during an examination or
procedure, including, but not limited to: ‘(1) any pelvic exaxginaﬁon and (2) any genital, breast
and/or anal examination. Signs announcing this policy are posted in afl o.s examination
rooms. Patient 1 reported, .however, thé.t no chaperone was present during the November 21,
7012 examination, or during any subsequent examinations of her that the Respondeﬁt performed. .
She, like the other patients mentioned here, found no need for 2 chaper(one because the
Respondent was examining her for issues related to spinal pain; she did not anticipate him
examirﬁng her buttocks. |

~ On December 14, 2012, the Respondent administered two injections to Patient 1, a TFESI

and an LFJ. Patient 1 had an appointment with the Respondent on January 26, 2013, as a follow-

up to receiving her injections. Patient 1 averred that these appointments took place without

incident.

» On July 8, 2015, Patient 1 told Ms. Noppinger that the Respondent “felt inside her behind.” (State’s Ex. 8 at 5.)
On November 14, 2016, she testified that he “felt inside my buttock.” (T. at 201.) Based on Patient 1's two parallel
accounts of what occurred and Patient 1's assertion that the Respondent did not penetrate her anus, I determined that
on November 21, 2012, the Respondent used Patient 1’s gluteal cleft or buttocks crack as the gripping point for his
fingers when he spread Patient 1°s buttocks’ cheeks.
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On ;fune 14, 2013, in préparation for having another TFESI and LFJ injection series, the
Respondent performed a preoperative examination of Patient 1 a_acility.
Patient 1 testified that that examination simiilarly took place in a cubicle surrounded by privacy
curtains. The cubicle was located near the ASC Wﬂerc the Reépondent would be administering
the injections to Patient 1°s spine. Before he examined Patient 1, to facilitate the injection
process, Patient 1 noted that the 'Respondent had her remove her sﬁ*eet clothes and put on a
hospital gown.

Patient 1 explained that when the Respondent examined her on Juné 14, 2013, he had her
stand while he sat on a stool. He was facing her back. Patient 1 stated that the Respondent moved
his hands from the bottom of h_er legs upward to heg thighs. He then moved up to Patient 1°s
buttocks region, where he placed his hénds to the front of Patient 1’s body toward her vagina,
coming close to the vaginal opening. Although her hearing testimony and her interview remarks
to Board Investigator Doreen Noppinger vaﬁed slightly, it is certain that Patient 1 exclaimed
something close to “Man, what are you doing?” when the Respondent’s hands épproached
Patientl 1’s vagina. According to Patient 1, the Respondent reacted to Patient 1’s exclamation by
saying, “It’s all right. Don’t worry. It’s all right.” Patient 1 was sedated soon afterward ‘to receive
her injections.

Patient 1 had other visits with the Respondent after June 14, 2013 that @ere uneventful.
On January 24, 2014, 'Patieﬁt 1, though, appeared at the ASC. 'm-o receive a steroid
inj ectioﬁ/cooled radiéfréquency ablation of lateral branch. She invited her boyfriend, Person 1, to
remain in the room with her while the Respondent examined her. She testified that she wanted
Person 1 there because she feared the Respondent might again touch her in inappropriate places.
Patient 1 had, at this point, told Person 1 about what she believed were the Respondent’s

questionable examination techniques.



According o Patient 1, on January 24, 2014, the Respondent had her disrobe and put on.a
hospital gown. The ﬁmpondent then examined Patient 1 in a cubicle similar to the one that he
examined her in on June 14, 2013. There was a bed and a chair inside the cubicle, and, just as on
November 21, 2012 and June 14, 2013, the cubicle was surrounded by two movable curtains.

Patient 1 expiained that the Respondent bégan his examination by having her stand with
her arms spread out in front of her. He sat on a movable stqol and, with gloved hands, he started
palpating at the base of Patient 1’s legs and continued to move his hands up her body until they
reached underneath her hospital gown. Péﬁent 1 asserted that he kep"t moving up her legs until
his hands touched her vagina. Once there, Patient 1 described the Respondent putting his fingers
inside her vagina, and while doing so, she maintained that his knuckles touched her clitoris.

According to Patient 1, when she felt the Respondent’s fingers inside ber vagina, she
became distressed. She asked the Respondent “Why are you doing this? You already determined
there’s nothing ther; triggering any pain. So, why you keep doing this?” Patient 1 insisted that
the Responden.t did not respond to anything she said. He ignored her and continued to feel
around her vagina. |

After completing his examination, Patient 1 and Person 1, who, as note(i, was in the
examination room the entire time that the Respondent was examining Patient 1, both sav; the
Respondent take off his gloves, sniff them, roll them up, and discard them in the trash. They also
noted that when he exited to the héllway, he threw his arms in the air as he walked away from
the examination cubicle.

I find Patient 1°s testimony credible. Patient 1’s description of the Respondent’s conduct
was detailed, and it has remained consistent in all important respects for a long time. I agree with
the Respondent that Patient 1’s hearing testimony varied somewhat from what she told Board

Investigator Doreen Noppinger on July 8, 2015. I will also acknowledge that Patient 1 had some

55



difficulty in recalling when certain events happened and where they happened. She confused
some of the events that occurred in June 2013 with those that occurred in January 2014. She also

misidentified the place where her January 2014 examination and injection procedure took place

-

The variations in what Patient 1 remembered actually bolster Patient 1’s trustworthiness.

If Patient 1 had concocted a tale of alleged sexnal abuse by the Respondent, evidence of |
rehearsal would have been readily apparent. One would have expected identical tellings each
time someone asked her to explain what happened. The variances that I described, therefore,
suggest Patient 1 did not rehearse her testimony and relied solely on her memory to relate the
Respondent’s misconduct.

lPatient 1 also became emotional while describing what the Respoﬂdent did to her. She
developed shortness of breath when she began testifying about the events of January 24, 2014.
(T. at 209.) She; started crying‘when speaking about how the Respondent would not stop A
touching her vagina on that date despite her protests.>* Id.

Person 1 was present during the January 24, 2014 in thel cubicle during Patient 1°s
examination. To theA extent that he could see what tﬁe Réspondent was doing, he supported
Patient 1’s version of events. I realizé that Person 1 is Patient 1°s significant other, so he cannot
be deemed an impartial witness. Yet, he exhibited a matter-of-fact demeanor when he testified.

Therefore, I found him credible as well.

% { noticed that while Patient 1 was offering this emotionally-charged testimony, the Respondent was sitting at the
hearing room table with his attorneys, unfazed, with his head down taking notes. Just a few minutes later, he raised
his head and began staring at Patient | while she testified. When she noticed the Respondent staring at her, Patient 1
remarked, “He keep (sic) looking over here at me. It makes me very uncomfortable and he know (sic) it. He know
(sic) what he did.” (Test. Patient 1, T. at 212.) I interpret the Respondent’s act of staring at Patient 1 while she was
testifying to be an intimidation tactic, particularly since he also stared at Patient 2, and she called him on it as well.
(Test. Patient 2, T. at 399.) These two acts of intimidation by the Respondent undermine his credibility.

56



The Respondent denied sexually abusing Patient 1 or touching her inappropriately in any
way. He, in fact, made a blanket denial of abusing and/or inappropriately touching all seven of
the patients who have accused him of wrougdoiﬁg. To amplify his blaﬁket denial, he called Dr.
Neil Howard Blumberg, whom I accepted as an expert in forensic psychiatry. The Respondent
asked Dr. Blumberg to provide an opinion concerning whether he haa the mental make-up of a
sexual predator. Dr. Blumberg testified that he conducted two mental stafus examinations of the
Respondent——;the latest one done on October 24, 2016, within a month of the first day of the |
hearing. Based on those examinations, Dr. Blumberg expressed the opinion that the Respondent
does not have the mental make-up to be a sexual predatdr. (Test. Blumberg, T. at 863-66.) Dr.
Blumberg noted that»has been a practicing forensic psychiatrist for thirty-five years. During four
of ﬁose years (from 2009 through 2013), he was Chief of Forensic Services at Spring Grove
Hospital Center, a State-run inpatient psychiatric facility. Dr. Blumberg noted that he has seen
many individuals wﬁo have been diagnosed as psychopathic séx offenders. In ﬁis view, the
Respondent possesses none of the proclivities of a psychopathic sex offender. (T. at 866.)
According to Dr. Blumberg, the Respondent does not have an elevated or grandiose mood state.
He is neither impulsive nor hypersexual. The Respondent is not ﬂarcissisﬁc, anfisocial or
manipulative. In short, Dr. Blumberg stated because the Respondent has none of the character
traits one would expect to find ina psychopathic sex offender, chances are that the Respondent is
not one. (Id.) |

[ have considered Dr. Blumberg’s expert testimony, but do not find it compelling. It lacks
pefsuésivcness bepause it does not addiess the situations that form the basis for the Boérd’ S
charges. The Respondent is not charged with rape or any other criminal offense. Dr. Blumberg’s
assessment might be accurate insofar as it shows that the Respondent would be incapable of

committing rape or aggravated sexual assault outside of the doctor-patient relationship. As
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Patient lk’s description of how the Respondent touched her in sexualized areas demonstrates,
though, his sexual misconduct is bnot overt, but subtle. In' reviewing the descriptions of hoyv the
Respondent sexually touched each of the seven patients, I found a distinct pattern. The
Respondent always started his examination b);' squeezing or manipulating a non-sexualized part
of Patient 1°s body, her back or legs, for example. He would then work his way either up or
down to a sexualized area, such as the buttocks or vagina. His modus operandi was so discreet
that after her first examination by the Respondent, Patient 1 actually quf:stioned herself abq\it

whether the Respondent had crossed any boundaries, even though she felt his exam was

112

nasty.’m

The Respondent not only attempted to bolster his own credii:i]jty, but he went on to
attack Patient 1’s credibility (as well as all of the other patients who are the subject of this
hearing). The Respondent focused on the many discrepancies in her testimony in an effort to
discredit her. As I already noted, I find no merit in this approach. I will, however, for the sake of
completeness, address his arguments in this regard.

The Respondent asserts that on November 21, 2012, contrary to what was in thé Board’s
original charges, the Respondent did not come cldse to Patient 1’s vagina when hé examined
Patient 1. During the hearing, as already discussed, the State had to withdraw that part of its
original charge. The Respondent maintains that on November 21, 2012, he did a lumbosacral
spinal exam on Patient 1 to treat her symptoms of sacroiliac joint dysfunction. He did not
examine Patient 1’s buttocks in any way. In short, the Respondent contends that he performed a

proper examination of Patient 1’s Jumbar spine that in no way involved any sexual misconduct.

*! The State suggests that taking Dr. Blumberg’s assessment to its logical conclusion, if a mental disorder did not
compel the Respondent to commit the acts of sexual misconduct with his female patients, then he must have done
them purely to seek his own sexual gratification. (T. at 1411-12.)
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4For the reasons I already pfovided‘ in détaﬂ, I found Patient 1°s testimony as 2 whole

_ credible. I believe ﬂqe Respondent went beyond performing a lmnbégacral spinal examination on
Patiént 1 in November 21, 2012, when he ventured onto spreading her buttocks’ cheeks. He was
not wearing gloves. Under the definition of sexual impropriety contained in COMAR
10.32.17.02B(2)(b)(ii), a physician commits an act of sexual impropriety with a patient when he
performs a pelvic or rectal examination without using éloves. Consequently, absent any c‘>ther
evidence of sexﬁal misconduct, the Respondent committed an act of sexual impropriety on
November 21, 2012, by simply performing an e?camination of Patient 1’s buttocks without
wearing gloves.

With regard to the Juoe 14, 2013 incident, the Respondent attacks the “salacious
Janguage” in Charge 15 referring to the Respondent separating Patient 1’s labia, moving his
hands up and down alongé.ide Patient 1’s vagina walls, and having his knuckles touch Patient 1°s
clitoris. i’atient 1 did not use any of these words when speaking to Ms. Noppinger, according to
the Respondent. In fact, she told Ms. Noppinger and repeated at the hearing, that the Respondent
only came close t0 her vaginz; that day. Oﬁ cross-examination, Patient 1 asserted that she did use
the word “clitoris” when discussing the events of June 14, 2013 with Ms. Noppinger, but wha;c
she said was probably not transcribed.’ The Respondent emphasized that Patient 1’s interview
with Ms. Noppinger was transcribed by a court reporter, who is paid not to forget to transcribe
the words of an inferviewee. |

Whether the Respondent actually touched Patient 1°s vaginal walls or clitoris on June 14,
2013 has no significance to the ultimate resolution of the charges here. The Respondent was
supposed to be performing an examination of Patient 1’s lower back. He was not supposed to be

anywhere near Patient 1°s vagina or buttocks.



Part of the problem I found was that Patient 1 confused what ogcurred on June 14, 2013
'with what occurred on January 24, 2014. On the latter occasion, the Respondent touched Patient
l’s'vagina, and his k:nucldeé grazed Patient 1°s clitoﬁs. To reiterate, given that three incidents
occurring over fourteen months were involved here, one would expect Patient 1’s memory to
fade after two or three years. Yet, the essence of her account of what occurred remains intact,

. The Respondent also attémpted to impeach Patient 1°s credibility by challenging her '
memory about where (i.e., the specific -acility) his examinations of her took place, the
way she related what took place to her primary care physiciah, the kind of procedure she

| received and so on. I consider these attempts to discredit Patient 1 failures for the reasons already -
set forth.

- Despite my finding Patient 1’s testimony cre&ible as a whole, I do not ﬁnd sufficient
credible evidence to support the Board’s allegation in Charge 22 that the Respondent had an
erection while he was examining Patient 1 on January 24, 2014. The Respondent indicated that
he was wearing 100se—ﬁ§ting extra-large scrubs on that day that would have obscured any
erection, even if he had one. The State suggests that the obscuring effect of the scrubs would be
eliminated once the Respondent sat down, and Patient 1 indicated that on the aate in question the
Respondent was sitting down when He examined her. There are reasons that Patient 1 might have
seen a bulge or rii)ple in the Respondent’s scrubs on January 24, 2014, other than the Respondent
having an erection. Therefore, without more support in the record, I find the evidence
inconclusive that the Respondent ﬁad an erection on that date.

With regard‘ to Patient 1, I conclude that the Respondent committed a sexual impropriety
as defined by COMAR 10.32.17.02B(2)(b)(ii) when he spread the cheeks of Patient 1°s buttocks
on November 21, 2012 without using gloves. I further conclude that he committed a sexual |

violation as defined by COMAR 10.32.17.02B(4)(v) when he spread the cheeks of Patient 1°s
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buttocks without medical necessity on November 21, 2012, touched her bﬁttocks and area
surrounding her vagina without medical necessity on June 14, 2013 and placed ﬁis f"mgers inside
Patient 1°s vagina and brushed his knuckles over her clitoris without mégiical necessity on
January 24, 2014. These a@:s, by falling within the purview of sexual misconduct by a physician',
as defined by COMAR 10;32.17‘02B(3)(a) and (b), in turn, constitute immoral and
unprofessional conduct in the practice of medicine, subjecting the Respondent to disciplinary
action against his medical 1‘1631.1'.86 under section 14;404(a)(3)(i) and (ii) of the Act.

C. Patient 2.

The Respondent’s misconduct, as it related to bis putting his fingers inside Patient 1’s
vagina, prompted Patient 1 to notify her primary care physician, Dr. -who, in turn, |
reported what Patient 1 told him to the Respondent’s superiors. Dr. _ the
Respondent’s s'upervising physician, ultimately bécame involved and placed the Respondent on
approximately two weeks administrative leave while he had-onduct an
investigation into i’atient 1’s allegations. On or about February 13, 2014, Dr.-:alled
the Respondent, told him tha-ad found Patient 1’s charges unsubstantiated,
but be also directed the Respondent to (1) always use non-family member chaperones for all
female patients and all patienis, male or female, where breasts, buttocks or genitals might

become involved and (2) attend an online seminar called, “Understanding Boundary Violations

and Chaperone Use-Best Practices.”

The Respondent believes that because Dr.-.llowed him to return fo work, he

had been exonerated of engaging in sexualized conduct with regard to Patient 1. (He

remembered D-elling him, “That lady’s crazy. I don’t know what she’s talking

about.” Test. Resp., T. at 1242.) Yet, I find it telling that Dr.-imposcd a stricter version

22 The Respondent has a different recollection of his telephone conversation with Dr.- which I will discuss

in more detail below, as that conversation is more relevant to my discussion of the Board’s charges under section
14-404(2)(11) and (36) of the Act.
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o-s chaperone policy on the Respondent than was applicable to other

physicians who were practicing under his supervision. I infer that D-hought that the
Respondent’s examination ‘methods were such that patients might have falsely believed they
were of a sexual nature, when in fact they were not. When he testified, Dr'.-axplained
that he imposed the strict chéperone policy on the Respondent because he wanted to make sure
that when the Respondent performed “below-the-belt” phﬁ/sical examinations of female patients
(those that might involve the buttocks, vagina, or rectum) those patients would not erroneously
conclude that the Respondent’s examjnéﬁop was sexual in natqre..(Test. - T. at 547.)
Nevertheless, when the Respondent examined Patient 2, six months later on August 24, 2014, he

did not use a chaperone.

Patient 2 visited the Respondent a_ofﬁce on August 18, 2014 for

treatment of spine-related pain. Her primary care physician, Dr. -recommended the

- Respondent, because he knew he had been successful in treating patients with chronic back pain.
Patient 2 testified that after she had series of x-rays, a nurse escorted her into a small
exarmnination room, which allowed its door to be closed for patient privacy. Patient 2 was fully
clothed, wearing blue jeans and a white shirt. She did not have to dress in a hospital gown. After
Patient 2 explained the kinds of back problems she was having, the Respondent examined her. |
First, he had her perform the leg exercises on the examination table. Then he had her stand up
facing toward the door. He was behind Patient 2. It is unclear at this point whether he was
wearing gloves. He then palpated Patient 2’s spine from her neck to her abdomen. He pressed
down at various places on Patient 2’s spine, asking her if it hurt at each pressure point. She only‘

described pain when the Respondent started pressing in her waist area.
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According to Patient 2, when the Respondent had reached her buttocks, he asked her to
unbutton her blue jeans, so he could further palpate down her spine. At this point, she stated he
grabbed her panties and tried to pull them down. When he could not get them down, he directed
Patient 2 to do pull them down to the point that she was exposing her entire buttocks. The
Respondent continued to palpate until he reached Patient 2’s anus. Patient 2 testified that
although the Respondént was gcn;cle when he first touched her anus, she felt uncomfortable.

After examining a region arouna Patient 2’s anus, the Respondent reached for some
gloves that were sitting on the sink in the room, put them on, and began touching inside of
Patient 2’s rectum. Patient 2 reported that he'did so without using any cream or Jubricant. Patient
2 testified that she bqntinued to feel ﬁncomfortable, that is, uncomfortable because she felt
violated and embarrassed by what the Respondent was doing.

After a nurse interrupted the Respondent’s examinatibn of Patient 2 by alerting him
through the closed door that another doctor wénted 1o see him, Patignt 2 stated that the
Respondent directed hér to stand up again. Patient 2 reported that the Respondent positioned her
sideways and positioned his legs between her legs. He asked Patient 2 to unbutton her jeansv one
more time, because he “wanted to make sure of something.”

Patient 2 testified that the Respondent once again had her pull her jeans and panties down
to the point where her buttocks were fully exposed. She stated he put new gloves on, and faced
her, placing about one quarter of a finger inside her anus, and he asked Patient 2 whetber it hurt. |
According to Patient 2, she said, “Not really.” Patient 2 was clear that the Respondent never
explained to her why he needed to examine her anus..

Patient 2 noted that although she never saw the Respondent again, she attempted to
contact him by e-mail, because she was still seeking his guidance regarding treatment of her back

pain. On one occasion, he responded, but did not answer her questions. Other times, he did not
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respond at all. In mid-October 2014, when she became frustrated about not receiving e-mail
reséonses to her questions from the Respondent and others at -i’atient 2 wrote
an e-mail to her primary care physician, Dr. -Among the complaints that she made in her
e-mail to Dr. as that the Respondent sexually abused her. This communication
culminated in an investigation by Dr.-f-s Human
Resources Department. | ‘

Patient 2 testified that after the Respoudent essentially violated her sexually by
e:l(amining her anus for no medically-valid reason on August 18, 2014, she began having ‘
- difficulty sleeping. She has been having unpleasant dreams about the Respondent touching her in
her anus. She woke up screaming, }Eaving what she first perceived as convulsions. A neurologist
diagnosed her with having night terrors. She also reports that she developed a body rash that she

did not have before hér encounter with the Respondent. Patient 2 noted that she had been

| sexually abused when she was a child growing up in Costa Ri.ca‘ Patient 2 indicated that the
August 18, 2014 incident involying the Respondent brought back bad memories of that prior
incident of sexual abuse. (Test. Patient 2, T. at 355-57.) |

The Respondent suggests that Patient 2 had ulterior motives for accusing him of sexually
abusing her on August 18, 2014. He notes that Patient 2 admitted on cross-examination that she
is pursuing a disability claim. (Tes't. Patient 2, T. at 360.) Although Patient 2 indicated that she is |
seeking eligibility for disability payments based on cervical spondylosis, she has been seeing a
psychiatrist for three years. (Test. Patient 2, T. at 361.) Additionally, the Respohdent ;Soints out

that Patient 2 only started accusing him of sexual abuse when her e-mail requests to-

medical providers for answers to her questions went unanswered. It was only at this point, when

her expectations were unmet, that Patient 2 “lashed out.” (T. at 1442.)



'According to the Respondent, Patient 2 also should not be believed because her testimony
is uncorroborated. Patient 2 testified that she told her husband about how the Respondent
‘touched her in her around her anus immediately after the event occurred on the evening of

August 18,2014, Yet, Ms. Noppinger never interviewed Patient 2’s husband on behalf of the

Board, nor did the State call Patient 2°s husband to testify. When Dr._
interviewed Patient 2 over the telephone in October 2014, _Regional

Compliance Officer for the

articipated in that interview. Again,

- Ms. Noppinger never interviewed Ms. -or did the State call Ms.-

- 1{o testify. The Respondent noted that Ms.

erved as a scribe; Patient 2°s native
Janguage is Spanish, and she used the word “anals,” not anus. He asserted that he only went as
far as the very top of Patient 2’s gluteal cleft when he examined her, which in anatomical tefm.s,
is far from the anus, “given [Patient 2’s] body habitus.”?z'

I find the Respondent’s attacks on Patient 2’s credibility are meritless. As noted earlier, |
when Patient 2 testified, she did so emotionally, exhibiting considerable distress, She did not
wish to be at an administrative hearing testifying against the Respondent. At the end of her
testimony, she repeated twice, “I just want this over.” (Test Patient 2, T. at 356:) Accordingly, I
conclﬁde that Patient 2 is not someone who would subject herself to the ordeal of testifying at a
hearing simply tol enhance a disability claim, which is primarily based on a physical, rather than
a mental health-related issue. The lack of corroboration by Patient 2’s husband and Ms.

-f P’atient 2’s testimony has no significance. Patient 2’s testimony is corroborated
by her medical records, which show that she visited the Respondent on August 18, 2014, and by

her October 15, 2014 e-mail to Dr in which she complained about the Respdndent

sexually abusing her, almost as an afterthought. Patient 2’s focus at the time she wrote that e-

% patient 2 has a wide girth.
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mail was her effort to obtain medical records from -o support her disability

claim, not to make a compla;'nt against the Respondent. Furthermore, Patient 2 did not impress
me as an individual who would be so calculating that she would falsely accuse a physician,
endangering his livelihood for no valid reason, simply to enhance a disability claim. When
Patient 2 testified on Novemberw 15; 2016 and started crying when reliving what the Respondent
had done to her on August 18, 2014, I found her tears @nuine.

With regard to Patient 2, I conclude that the Respondent committed a sexual violation, as
defined by COMAR 10.32.17.02B(4)(v), by putting his finger a quarter of the way inside her
anus on August '1 8,2014, without medical necessity. This act, by falling within the purview of
sexual misconduct by a physician, as defined by COMAR 10.32.17.02(B)(3)(b), in turn,
constitutes immoral and unprofessional conduct in the practice of medicine, subjecting the
Respondent to disciplinary action against his medical license under section 14-404(a)(3)(i) and

(ii) of the Act.
D. Patient 3.

Patient 3 suffers from an Arnold-Chiria Type 2 malformation of the skull and the
degeneration of her cervical diéés. These conditions have caused Patient 3 to have pain so severe
that she had an intrathecal pump implanted in the skin in her abdomen to supply a twenty-four
hour a day regimen of pain medication through a catheter inserted into her spine. Despite having
this pump, Patient 3 still needed to seek treatme;:lfc for back pain. She also needed to have a
physician prévide refills of her medicatior for her intrathecal pump.

Before becoming the Respondent’s patient, Patient 3 received pain management

treatment at_As a-nember, though, Patient 3 had to seek
treatment from -)hysician oncled a staff member that could provide the same

treatment that Patient 3 was obtaining from an outside medical provider. In June 2011, Patient 3
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began seeing the Respondent for pain management services, because he could ﬁow provide those
services in-house. |
'Pa"cient 3 testified that from June 2011 through December 2013, the Respondent provided
pain management services to her without incident. That changed on December 16, 2013. On that
_ date, Patient 3 testified, the Respondent saw her in a small examination room -
-fﬁce. After making some adjustments with respect to her intrathecal pump, the
| Respondent performed an examination of Patient 3’ spine, because Patient 3 had indicated to
the Respondent that her pain was increasing and that she was feeling some numbness in her feet.
| According to Patient 3, the Respondent directed her to get off the table where she was
sitting and stand up. She was dressed in street clothes, and the Respondent directed her to lower
| her pants below her buttocks. After she did so, he began pressing up and down her spine, toward
the bones that protrude from ca;:h side of the spinal columix. At this point, Patient 3’s underwear
was below her buttocks’ cheeks.’ ,

After eng Patient 3’s pelvic region, the Respondent began examining’Patient 3
l?etween her legs. He started pushing up between her legs on both sides and up in between her
Jegs. He continued going up Patient 3’s legs until he reached her vagina. When she testified,
Patiant 3 noted that the Respondent did not say anything about what he was doing or why he was
doing it when he got to her vagina. Once at Patient 3’s vagina, he pressed twice on one side of it
and then twice on the other side of it. Patient 3 was disturbed by what the Respondent had done.
She testified that she told him, “I do not like where you're at.” Desi:ite Patient 3°s protests, the

Respondent continued pressing in and around Patient 3’s vaginal region.
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Patient 3 explained that after she arrived home; she did some Internet research regarding
examination techniques for back pain and saw considerable aberrations between the methods
described in her Internet research and what the Respondent did vis-a-vis pressing on the sides of
her vagina. ‘ -

Patient 3 visited Fhe Respondent again on February 12, 2014, at _
office, so she could get a medication refill for her intrathecal pump and continue- to obtain relief
for her lower back pain. She also had an MRI scan scheduled that day. She stated that she asked
her husband to accompany to her next appointment, because she was afraid the Respondent
rﬁight grope her vagina again. She confronfed the Respondent about what‘occurred ‘on December
16, 2013, but the Respondent diverted the conversation to other subjects, according to Patient 3.

Patient 3 indicated that she continued to visit the Respondent through September 2014,
Nevertheless, a few months after the Respondent engaged in the inappropriate touching of
Patient 3’s vagina; Patient 3 described the way the Respondent examined her to her primary care
physician, Dr.->atient 3 testified that Dr.-told her that she needed to discuss the
matter with ﬁe Respondent, becauée it was between hgr and him. Later in 2014, Patient 3
learned from her new‘pain speciaﬁst, Dr.-whom she saw in Tysons Corner, Virginia,
that, indeed, the Respondent’s examination techniques were inappropriate. In May 2015, Patient
3 attempted to report Patient 3’s sexual misconduct to the Virginia Department of Health
Professions, but because the iﬁcidenf took place in Maryland, Virginia referred the matter back to
the Board.

Patient 3 was matter-of-fact when she testified. Unlike Patients 1 and 2, who were
emotionally distraught over what the Respondent did to them, Patient 3 was angry. Her anger did

not distract from her credibility, however. It only enhanced it.
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The Respondent asserts that there are problems with Patient 3’s allegations that he
committed sexual misconduct while examining her. He noted that Paﬁeﬁt 3 called herself a
fighter, yet she also testified that she did not want to be a part of this proceeding, a seeming
contradiction. Patient 3 also refused to be interviewed by the Virginia Board of Health
Professions, and resisted being orally interviewed by thg Bpard until Noﬁember 30, 2015. The
Respondent contends that Patient 3 said that she told her husband and her mother about the
incident involving the Respondent contemporaneously with its occurrence. Yet, the Respondent
notes that Ms. Noppinger never interviewed Patient 3 *s husband or Patient 3’s mother. Ms.

Noppinger also never intérviewed D- When she was interviewed by Ms. Noppinger,
| Patient 3 alluded to writing something in her journal about the December 16, 2013 incident.
(State’s Ex. 20 at 32, 35-36.) Even so, Ms. Noppinger never asked Patient 3 to provide that
journal for her review. Moreover, the Respondent emphasized that he told the Board, and
repeated at the hearing, that he never touched Patient 3°s vagina. He stressed that {he
" conversation on February 12, 2014 with Patient 3 and her husband focused on the Respondent
complimenting Patient 3 on taking an active role in her own treatment, particularly her recent
research involving piﬁformis syndrome. The Respondent cmphasiz_es that the YouTube video,
from which he took still photographs (Respondent Exhibit No. 6), demonstrates that a physician
examining for piriformis syndrome must press aggressively on the sciatic nerve to elicit any
possible symptoms. That is what he contends that he did with regard to Patient 33

1 rej ecf the Respoﬁdent’s assaults on Patient 3’s credibility. One can be a fighter and also
1-3e reluctant to come forward at the same time. Patient 3 ultimately did come forward. She

appeared at the hearing and she testified, subj ecting herself to not only to direct examination, but

3 Throughout much of the hearing, the Respondent utilized an anatomical model of the human abdomen to
demonstrate proper techniques for examining the spine. I found these demonstrations of little value. Of course,
during those demonstrations, the Respondent would be showing how proper spinal examinations are performed. The
question before me, however, is did the Respondent actually perform the spinal examinations of the seven patients in
question in the ways that he demonstrated using the anatomical model? ‘
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intense cross-examination, as well. I do not find that the lack of corroborating evidence
undermines Patient 3°s credibﬂiﬁ. Her demeanor was forthright duﬁng every minute that she
testified. Her description of the way the Respondent took sexual iibcrties with her while he
examined her also pamlleled'those of all the other patients. At this point of my discussion, I Wﬂl
emphasize that although Patient 1 knew Person 1, and Patient 4 knew Friend 1, none of the
patients knew each other, nor did they compare notes with one another before testifying. While it
might be true that the Respondent needed to examine Patient 3 in such a way so as to diagnose
piriformis syndrome, his need to press on the sciatic nerve to diagnose that condition did not
explain his need to press twice on each side of Patient 3’s vagina, an area that is far from the
sciatic nerve.

With regard to Patient 3, I conclude that the Respondent pomnﬁtted a sexual violation as
defined by COMAR 10.32. 1,7.02]3(4)(v), by pressing twice on each side of Patient 3°s vagina
without medical necessity. This act, by falling within the purview of sexual misconduct by a
physician, as defined by COMAR 10.32.17.02B(3)(b), in turn, constitutes hﬁmoral and
unprofessional conduct in the practice of medicine, subjecting the Respondent 16 action against
his medical license under section 14;404(a)(3)(i) and (ii) of the Act.

E. Pétient 4.

Patient 4 is a forty-four-year-old woman. She began experiencing back pain in 2004 after
slipping on'ice and injuring her lumbar spine. In 2010, Patient 4 had an accident at work that re-
aggravated her lumbar spine injury and caused an additional injury to Patient 4’s cervical spine.
Patient 4’s back pain is chronic and severe in both her lumbar and cervical spines, with pain

radiating to her extremities.
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fatient 4 testified that from 2004 through 2014, she received treatment for her back pain
that included nerve blocks, epidural steroid injections in both the lumbar and cervical spine,
acupuncture, three rounds of physical therapy and aquatherapj Patient 4 noted that on April 1.,
2014, she visited the Respondent for the first time. She explained that her primary care
physician, Dr-had referred her to the Respondent, so she could access his pain
management Services.

Patient 4 explained that when she first saw the Respondent on April 1, 2014, everything
went routinely. The Respondent examined her spine a.ndAtook note of the strength of her arms
and legs. Patient 4 also provided her medical history to the Respondent up until the time of her
appointment with him. She also noted that she recently had an MRI scan of her cervical spine.
The Responde;nt recommended that Patient 4 obtain an MRI scan of her lumbar spine, as well.
They also talked about whether Patient 4 might be a candidate for lumbar and cervical pain
medication injections. Based on those discussions, Patient 4 agreed to have .a caudal epidural
steroid injection of her lumbar spine:‘ She scheduled that procedure for May 8, 2014, al-

-facﬂify. Patient 4 acknowledged that no chaperoﬁe was present in the examination room
when the Respondent examined her and spoke with her on April 1, 2014.

Patient 4 testified that on May 8, 2014, she appeared at_ facility for the
caudal injection of her lumbar spine. According to Patient 4, the Respondent had her lie face
down on the bed located in the examinaﬁoﬁ room. Patient 4 indicated that the Respondent did>
not require her to undress and wear a hospital gown. Her bottom attire consisted of sweat pants
and underwear. In order fo inject her lumbar spine, the Respoildent directed Patient 4 to lower
her sweatpants and underwear sﬁch that she exposed her buttocks.

Patient 4 stated that the Respondent explained to her that he would be using an ultrasound

device to locate the injection site. He told her that he would numb the area first. According to
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Patient 4, at this point, her major concern was how much the injection would hurt. She asked the
Respondent about this, and he told her that she would feel.a pinch.

Once the procedure started, Paﬁ;nt 4 explained that the Respondent spread the chegks of
her buttocks and pushed and poked with his finger. According to Patient 4, while the Respondent .
was pushing and poking her buttocks with his finger, she remarked to him that no doctor has ever
gone this far before. The Respondent replied that he was trying &) get as close to the nerve as
possible. | |

Patient 4 explained that the Respondent gave her the caudal epidurai steroid inj ection in
between her buttocks inside her gluteal cleft (or colloquially, butt crack). Patient 4 noted that
there was 1o chaperone or other medical personnel in the procedure room when she received her
injection on May 8, 2014.

After leaving-acility, Patient 4 told both her daughter and Friend 1 about
how the Respondent chose a site in between her buttocks in which to perform the caudal epidural
steroid injection, and that she found what he did odd and disconcerting. She noted that neither
her daughter .nor her friend tobk her con;plaints about the Respondent seriously at that time.
Patient 4 indicated that on July 24, 2014, she received another epidural steroid injection from the
Respondent with some reluctance; because of her exl'aerience on May 8, 20 1‘4. She had this
injection, this time in her cervical spine. A nurse assisted with the July 24, 2014 procedure,
however, and there were no problems.

Patient 4 noted that it was only in April 2016 that she filed a complaint with the Board,
because Friend 1 alerted her to television reports about the Respondent’s alleged sexual abuse of
his patients. After researching those news reports, Patient 4stated that she realized that she might

have been a victim of the Respondent’s misconduct as well.



Tﬁe Respondent mamtams that Patient 4 would be the “very easiest” patient for ﬁe as the
trier of fact to deal with, beca;use at the hearing, Patient 4 admitted that she now understands that
a caudal epidural steroid injection under ultrasound guidance means that the Respondent would
be giving her that injection below the region where he would have given her a lumbar injection.
Therefore, when the Respondent injected Patient 4 in the gluteal cleft on May 8, 2014, he did not
inappropriately touch her.

I do not believe that Patient 4 made the admission that the Respondent contends she did.
On cross-examination, Patient 4 did concede that before May 8, 2014, she did not know what a
caudal injection was, that it would be differént from a lumbar injection, and that she knows the
differencé between the two now. (Test. Patient 4, T. at 45152, 468.) She did not concede,
however, that the Respondent’s conduct was appropriate as a result of her gaining this
knowledge..l glean this from the response that Patient 4 gave on November 15, 2016, in response
to Ms. McSherry’s questioning about knowing the difference between the kinds of injections. I
will reproduce part of their exchange below: |

Q. But your feelings during the procedure, if I understand correctly,

were based on the fact that he or something touched you lower on your

backside than others have done in previous procedures. That’s why you felt

violated, as you put it?

A. 1 felt violated because I know where a lumbar injection should be on the
lowest part of my back. I know that it shouldn’t be in between my buttocks.

And when I said to him, “I’ve had these injections done before,” you
would think at that point he would’ve said, “I’'m giving you a caudal injection.”
He did not say that. He said, “I’m trying to make sure [ get the injection close o
the nerve.” That’s what he said.
(Test. Patient 4, T. at 468-69.)
_ The dialogue between Patient 4 and Ms. McSherry continued, but all Patient 4 admitted

to is that she now knows the difference between cervical, lumbar and caudal injections. She

never said that she no longer felt “violated” now that she knew the difference.
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Furthermore, the Respondent might have had some chance of placing the evidence in
equipoise had Patient 4’s case been heard in isolation. Here, however, as alluded to abové, there
is a pattern of conduct by the Respondent in which he has repeatedly touched areas of his female
patients’ bodies in sexualized areas without medical necessity. In the caée of i’atient 4, Patient 4 ‘
testified clearly that the Respondent did not. explain to her that she was not getting a lumbar
injection, but a caudal injection. There was no reason for the Respondent not to explain this to
Patient 4. I ihfef that he did not want disclose that information, because he wanted to inject
Patient 4 in a séxualized aréa without her knowledge. It is also significant that on May 8, 2014,
when he wgé subject to the strict chaperone-use policy imposed on him b-as the
result of his encounter with tﬁe Patient 1, there was no chaperone, nurse or assistant in the
procedure room when the Respondent performed the caudal spinal steroid injection on Patient 4.
He did not want anyone watching.

‘ With regard to Patient 4, I conclude that the Respondent committed a sexual violation as
defined by‘COMAR 10.32.17.02B(4)(Vv), by giving her a caudal spinal steroid injection in her
glufeal cleft, a sexualized area of the body, without medical necessity. This act, by falling within
the purview of sexual misconduct by a physician, as defined by COMAR 10.32.17.02B(3)(b), in
turn, constitutes immoral and unprofessional conduct in the practice of medicine, subjecting the
Respondent to disciplinary action against his mediéal license under section 14-404(a)(3)(i) and
(ii) of the Act.

F. Patient 5.

Patient 5 is a fifty-three-year-old woman, who no longer works because she is disabled.

- In 2008, Patient 5 was diagnosed with lumbar displacement. This condition caused Patient 5 to

experience severe back pain. To help ease that pain, she has sought treatment such as cortisone
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injections and nerve burning. Despite these Eeaimenté, Patient 5°s back pain remains chronic and
severe. | |

Patient 5 testified that she learned about the Respondent through her husband, whom the
Respondent treated for clavicle pain. On November 27, 2013, Patient 5 was already an
esfablished patient of the Respondent’s. On that date, she noted, she saw the Respondent at

-ocat.ion. That visit took place in the e};aminaﬁon room, and, according to
Patient 5, there was no chaperone or anyone else in the cxaminatiorlx room when the Respondeﬁt
examined her. At the beginning of the visit, Patient 5 conversed with the Respondent about the

- effectiveness of her pain treatments. Patient 5 t.csti;ﬁed that following that discussion, the
Respondent examined her. He directed her to lie down on the examination table and pull down
her pants and pantles to the pomt just above the beginning of her gluteal cleft.

According to Patient 5 the Respondent began his examination by squeezing her legs hard
and asking her if it hurt as he squeezed or pressed down on certain parts of her legs. He
continued squeezing up Pati.ent 5's legs until he reached her buttocks. He kept moviné until he
reached Patient 5’s anﬁs; he also got close to her vagina. He then began squeezing her thigh.

Patient 5 noted that the Respondent then asked if she wanted to gét another cortisone
inj ectioﬁ, and she said, yes, she wanted one. Nevertheless, Patieﬁt 5 explained that after the .
Respondent had touched her near her anus, rectum and vagmg and continued to squeeze her
thigh, she felt weird and uncomfortable. She related that she did not expect the Respondent to
examine those areas of her body. Furthermore, she added, the Respondent had never examined
her while she was lying on her stomach during previous visits.

Patient 5 further testified that she continued to see the‘Respondent to receive back pain
treatments after November 27, 2013, because she needed them. Ultimately, Patient 5 filed a

complaint against the Respondent with the Board after her adult daughter alerted her about
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seeing a television néws story about allegations that the Respondent engaged in acts of sexual
misconduct with his patients. éhe filed a wriiten complaint with the Board on April 15, 2016.
, | The Respondent ﬁnds ‘many problems with Patient‘S ’s testimony. He atiributes Patient
5’s complaint to the .power of suggestion stemming from the television news reports that aired in
the spring of 2016 about his alleged misconduct. The Respondent emphasizes that Patient Sisa
_very detdiled—oﬁented person. She had worked in the car leaémg business and for a bank. |
Thrpughout the investigatory stage of th13 proceeding, she was steadfast that the date that

the Respondent had touched areas near her anus, rectum and vagina was March 27; 2014, during

a 1:30 p.m. appointment a-facility. It was only as a result of some other

communications, which the Respondent asserted the Sta‘£e did not identify, that Patient 5 changed
the date to Noxlzember 27, 2013. This is when she remembered having a one-on-one visit with the
Respondent.

The Respondent cautions, howex;er, that the facts surrounding in November 27, 2013
appointment do not fit. He points out that Patient 5 described a certain number of procedures that
she had had before this incident and that number does not match up to whaf her records show she
had up to that date. It does match March 27, 2014, however. Patient S testified that she called
back to get a refill of her Flexeril prescription three monﬁs later, which would be February 2014.
She noted, though, ;ghat when she called, the Respondent was no }onger‘ there. In February 2014,
the Respondent was still working fo_ and Patient 5’s medical rec;ords show that
he had not prescribed Flexeril at that point. (Test. Patient 5, T. at 180-83; State’s Ex. 47 at
001532.) The Respondent also emphasized that during cross-examination, Patient 5 “did a very
characteristic defensive move. She crossed her arms and sunk back in her chair. That demeanor

is informative with regard to the truthfulness of her testimony with regard to that story.” (T. at

1451.)



Desisité the Responcfent’s contentions to the contrary, I found Patient 5 credible. Patiént 5
was testifying on November 14, 2016 —just short of three years after the November 27, 2013 ‘
date and more than two and a half years after the March 27, 2014 date. In evaluating Patient 5’s
credibility, I am simply not looking for date matches between her testimony and medical records
(although this can be an important factor) or what she might have told Ms. Noppinger during her
investigation. Demearnor is impértant, but it is one of several factors in evaluating a witness’s
credibility.®® In short, whether a witness is telling the truth is not just a game of “Gotcha!” In ‘
evaluating Patient 5°s credibility, I scrutinized the detail that Patient 5 gave when she described |
how the Respondent examined her. That detail was sfriking. To my knowledge, Patient 5 did not
have any contac‘; with any of the other patient-witnesses or their friends. Yet, her description of
how the Respondent began examining her legs and then working his way up to her buttocks and
vagina, concluding with him squeezing her one of her thighs, fits perfectly into the pattern of
sexual misconduct that the Respondent exh1b1ted with all of the other patients who are the
subject of this proceedjng.

The Respondent also alluded to Patient 5 having admitted to being sexually abused as a
child and having psychiatric issues before she became his patient. Nevertheless, the Respondent
never explicitly .suggested or argned with specificity that Patient 5°s experience of childhood

sexual abuse or need for psychiatric treatment influenced her testimony. Moreover, for reasons I

35 possibly, Patient 5 was frustrated that she could not remember the exact date that the Rsspondent examined her in
a sexually provocative way.
36 1 will also reiterate that the standard of proof here is by a “preponderance of the evidence,” and not by 2 higher
standard, such as clear and convincing evidence. The Maryland Court of Appeals has defined “preponderance of the
evidence” as follows:

“To prove by a preponderance of the ewdence means to prove that something is more likely so

than not so. In other words, a preponderance of the evidence means such evidence which, when

considered and compared with the evidence opposed to it, has more convmcmg force and

produces in your minds a belief that it is more likely true than not true.”

Coleman v, Anne Arundel _Cly. Police Dep't, 369 Md. 108, 125 n.16 (2002) (quoting Maryland Pattern Jury
Instructions 1.7 (3d ed. 2000)).
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have already discussed in detail, I do not find the Respondent credible, which makes it less likely
that I would believe him over a complaining patient-witness who has no personal stake in the
outcome of this case. | |

With regard to Patient 5, I conclude that the Respondent coﬁxmitted a sexual violation, as
defined by COMAR 10.32.17.02B(4)(v), on or about November 27, 2013 by touching Patient 5°s
buttocks, anus and vagina and sqﬁeezing her thigh without medical necessity. This act, by falling
within the purview of sexual misconduct by ﬁphysician, as defined by COMAR
10.32.17.02B(3), in turn, constitutes immoral and unprofessional conduct in the practice of
medicine, subjecting the Respondent to disciplinary action against his medical license under
section 14-404(a)(3)(i) and (ii) of the Act.

G. Patient 6. | .

Patient 6 is a fifty-eight-year-old woman who has actually been -mployee since
December 1993. She started at.s a phlebotomist, but now she works in an administrative
cap:acity.

Patient 6 began seeing the Respondent to manége her back pain in May 2011. As
mentioned at the beginning of thi;; discussion, Patient 6 initially had an extremely favorable
opinion of the Respondent, mainly because k;e was the only physician that she could find who
would sedate her while she received painful epidural injections in her spine.

Patient 6 testified that during two exMﬁom that the Respondent performed sometime
bc;cween 2012 and 2014, which were necessar'y to assess and treat her lower left-side back pain,
the Respondent grqped her buttocks. As she remembers it, on the first occasion, the Respondent
directed her to lower her jeans until part of her buttocks became exposed. Patient 6 did so, and .
'according to Patient 6, the Respondent started pressing in the middle of her back and continued

preséing down her spine until he reached her buttocks, which he then started groping. No
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chaperone was present during this exaﬁnation, nor was any medical staff. Patient 6 stated that
on the sé@nd occasion, the Respondent examined her in a manner similar to the previous visit.
On that occasion, as he examined her, the Respondent brushed againét her clitoris. Patient 6
testified that the Respondent never wore gloves when he examined her.

Patiént 6 explained that she did not complain to anyone about the Respondent’s conduct
at the time that he groped her buttocks and brushed her clitoris, because she trusted him. She
thqught she was misinterpreting what he was doing and believed that her fearé were unfounded.

Patienf 6 misses the Respondent, because, as stated above, the Respondent uses sedation
while providing epidural spinal injections, something rare among pain management physicians.
(Test. Patient 6, T. at 510-11.) 'Otht;r pain maniagement physicians insist on their patients being
awake and enduring the pain of the needle, because they fear that if the patient moves while
sedated, nerve damage could result. (Test. Patient 1, T. at 195.)

The Respondent éhallenges Patient 6°s testimony because of its imprecisi(;n. The
Respondent notes that there are no specific dates, tiines, locations or anything to identify when
the two alleged incidents occurred. He adds that there could not be any specific dates, times, ’
locations or anything to identify when his misconduct occﬁncd, becaﬁse there was no
misconduct. He also questions how he could have brushed against Patient 6’s clitoris with his
thumb, when Patient 6 was wearing underwear. The Respondent emphasizes that Patient 6 had a
wonderful relationship with him and only filed a complaint against him with the Board after
hearing television news broadcasts that accused him of sexual misconduct with his patients.

As with the preceding patient-witnesses, I reject the Respondent’s attacks on Patient 6’s
credibility. It is true that she does not remember the exact dates when the Respondent groped her
buttocks and brushed against her clitoris with his thumb or the locations where these incidents

took place. Despite her lack of precision, however, I find Patient 6 credible. She described in
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detail and forthrightly how the Respondent enéaged in acts of sexual misconduct while
examining her. I will note that Patient 6 stated that the Respondent directed her to pull down her
jeans; such that part of her buttocks was exposed. If part pf her buttocks was exposed, then I
infer that her clitoris could have been exposed too. It is not surprising that Patient 6 waited until
reports of the Respondent’s sexual misconduct involving his female patients were broadcast on
television until she ﬁléd her complainf with ﬁe Board. In other respects, Patient 6 liked the
Resporxdeﬁt and benefited from his pain management techniques, particularly his use of sedation
while providing painful epidural spinal injections. I surmise that Patient 6 only came forward
with great reluctance, because she was practically a friend of the Respondent’s — m April 2014,
she had invited him to héxj danghter’s wedding, (Test. Patient 6, T. at 527.)

With regard to Patient 6, I conclude that the Respondent committed a sexual impropriety
as defined by COMAR 10.32.17.02B(2)(b)(ii) when he examined Patient 6’s buttocks on two
occasions sometime between 2012 and 2014 without using gloves. I further conclude that hé
committed a sexual violation as defined by COMAR 10.32.17.0éB(4)(*;f) on two occasions
sometime between 2012 and 2014 by groping Patient 6’s buttocks and allowing his thumb to
brush against her clitoris without medical necessity. These acts, by falling within the purview of
sexual misconduct by a physician, as defined by COMAR 10.32.17.02B(3)(a) and (b), m turn,
constitute immoral and unprofessional conduct in the practice of medicine, subjecting the
Respondent to disciplinary action against his medical license under section 14-404(a)(3)(i) and
(ii) of the Act.

H. Patient 7.

As noted earlier, Patient 7 did not testify. Reportedly, she was incarcerated when the

State scheduled her to appear. As an alternative, though, the State offered Ms. Noppinger as a

witness to summarize what Patient 7 told her when she interviewed Patient 7 on May 4, 2016.
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Because Ms. Noppinger served as a secondhand reporter, I will summarize what Patient 7 told
her by referring directly to the transcript of her interview. (State’s Ex. 16.)

Patient 7 is a forty-yeéx-old woman. She suffers from lower back pain. As of May 2013,
she had been seeing the Respondent for pain management treatments for approximately two
years. She usually visited him once every three months.

i’atient 7 ’golci Ms. Noppinger that on May 28, 2013, she and her five-year-old daughter
went to -acﬂi’cy to get a hard copy of a prescription refill from the Respondent. (She

thought it Wa.but if the May 28, 2013 date is correct, .vas not yet open as “hub”

center where the Respondent would be seeing patients.) She had her vital signs taken at that

location; when she learned that the Respondent was at -acility, she went to
-

Patient 7 explained during her interview that when she arrived in-a
physician’s assistant took her to the examination room, and tile Respondent saw her there. No
. chaperone was present. Patient 7 told the Respondent that she was still having pain in her lower
back. She efnphasized to him that she was actually having more pain on her right side, and used
her hand to demonstrate to the Resbondent where the pain in her :lower back was.

Patient 7 noted that once she described where her pain was, the Reépondent sat in a kind
of chair that doctors usually did not use to perform back 'cxaminations and directed Patient 7 to
stand ‘up m front of him. According to Patient 7 he positioned her so that she was facing her
young daughter. He then pulled Patient 7°s underwear and pants to a point just below Patient 7°s
buttocks.

Patient 7 told Ms. Noppinger that the Respondent began poking her lower back, where
she told him the pain started. She also noted that the pain shot down the back of her ﬁght leg.

Patient 7 noted that the Respondent started poking at her buttocks, then down her right leg,
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As the examination proceeded, Patient 7 asserted that the Respondent asked her whether
she had any pain on her left side. Patient 7 stated that she gave no answer, but the Respondent
proceeded to poke down Patient 7’s left leg, starting with her buttocks, in the same way he did
with her right leg. While he was examining Patient 7 in the area surrounding her buttocks area,
the Respondent poked around the side of Patient 7’s Buttocks, squeezing it, and asking if Patient
7 felt any pain there. The Respondent’s thumbs were in an area close to Patient 7°s vagﬁxa while
squeezing Patient 7’s buttocks. Patient 7 felt uncomfortable with the Respondent’s examination
of her buttocks, because his thumbs were so close to her vagina. (State’s Ex. 17 at 6.) After the
Respondent finished examining her, Patient 7 explained that he started to pull up her underwear,
but she noted that she quickly pulled them up herself.

According to Patient 7, the Respondent explained to her that he would be scheduling an
x-ray for her because he bglieved that her pain might be getting worse and he wanted to find out
why. He left the ex@naﬁon room, returned with the hard copy of her prescription refill, and |
exited the room. -

* Patient 7 disclosed to Ms, Noppinger that on the way home from her visit with the
' Respondent on May 28, 2013, she called her husband and told him that she was uncomfortable
with the way the Respondent e;xamined her. She told him that, “It just didn’t feel righi:."

- The discomfort that Patient 7 felt prompted her {0 e-mail and call the
physician’s assistant who escorted her into the examination room the previous day. When she

spoke wit.m?er the telephone, Patient 7 stated that she told -hat she

wanted an explanation concerning the lumbar spine examination that the Respondent performed

on her the previous day.-eviewed the examination notes with Patient 7 over the

telephone and provided the name of the examination of the Respondent performed, but Patient 7

indicated she was not satisfied with that review. She wanted to speak with the Respondent
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personally.-advised Patient 7 to send a message to the Respondent, but Patient 7
indicated that she could not find his messaging information on-website. (Patient 7°s
medical record contains 2 summary of this telephone conversation.)

Based on the name of the examination thaupplied to her, Patient 7 stated
that she went to YouTube to find out how that examination was supposed to be done. On June 3,
2013, having received no additional response from the Respondent through her communications
with -Patient 7 indicated that she found, e-mail information for the Respondent and
sent him an e-mail message, vs(hich stated the following:

T would like to have a list of the names of the exams that you performed

during my visit. Specifically the last exam where you pulled down my underwear,

put on gloves and squeezed my buttocks. That exam was VERY uncomfortable [;]

I have NEVER had a doctor performed that exam, and I would like to know the

name of it AND the purpose.

(State’s Ex. 49 at 00010.)

Patient 7 told Ms. Noppinger that on June 4, 2013, the Respondent returned her telephone
cal? to discuss her e-mail message. Duﬁng their conversation, Patient 7 asked the Respondent
with type of examination he perfofmed, and he respoﬂded by providing the same name of the

| examination tha-xad given her. Patient 7 stated that she told the Respondent she
viewed a demonstration of that kind of examination on YouTube, and that was not the kind of
examination that the Respondent had performed. The Respondent did not address Patient 7°s
question any further and went on to discuss his x-ray referral, Patient 7’s medical record contains
no notes about what transpired during the Respondent’s June 4, 2013 convgrsation with Patient
7, ’but it does reflect that a conversation took place. (State’s Ex. 49 at 00011.)

The Respondent denied all of Patient 7°s allegations. He contended that I should not

believe anything that Patient 7 told Ms. Noppinger. In support of his position, he called-

-ho was a clinical assistant for t the time the Respondent was
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employed there. According to-Pati'ent‘ 7 is a “very angry womaun and not truthful.”
(Test-at 1128-29.) According fo-Patient 7 was d@sruptive, always
demanding prescriptions and registéring frequent complaints with-Member Services
when she did not get what she wanted. (/d. at 1 128.-ndicatéd that Patient 7 also
tried to manipulate theAprescripﬁon ;éﬁll process. Patient 7 would finish her prescriptions early,
and then request a refill under a: different name. (Jd. at 113i.) “If she couldn’t have one narcotic,
she’d requést another narcotic,” -mphasized. (/d.) The Respondent also spoke
about Patient 7°s apparent addiction issues when he testified and describe‘d her as “trouble.”
(Test. Resp., T. at 13 19*20.)-si}rﬁlar1y confirmed Patient 7’s reputation for using
.illicit meané to obtain narcotics, including forging prescriptions. (T est-T. at 1382-83.)
The Respéndent also contends that Patient 7 cannot be believed because certain parts of
her testimony are contradicted by objective facts. He noted her medical record verifies that he
;h'd not prescribe Flexeril for her until April 14, 2014, some eleven months after May 28, 2013,
when she supposedly went to-o ébtain a refill for that medication. Additionally, as I

already touched on, the Respondent offered a press release that showed tha.t-

facility had not expanded to become a hub until July 2013. (Resp. Ex. 22.) He maintains that he '

would not have seen any patients at-a,cility before it became a hub.

It might be true that Patient 7 has addiction issues and that she has lied in an effort to

obtain narcotics through surreptitious means. Nevertheless, | have very carefully analyzed what
Patient 7 told Ms;Noppi.nger and conclude that Patient 7°s description of the way the
Respondent squeezed her buttocks is credible.

The May 28, 2013 date that Patient 7 provided coincides perfectly with information in
her medical record. That record shows that the Respondent examined her _on this

date. There is also a record of Patient 7°s e-mail correspondence, which I have quoted, in which
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she questioned the kind of examination that the Respondent performed on her and registerea her
complaint about how it was w}ery uncomfortable. The Respondent also loggéd a telephone call
" that he had with Patient 7 on June 4, 2013 in Patient 7’s medical record, but cuﬁously, he did not
summarize what he and Patient 7 spoke about during that call. The record states, “No notes of
this type exist for this encounter.” (State’s Ex. 49 at 00011.) After reviewing the medical records
of the six other patients who are the subject of this proceeding, I have gieaned that it is the usual
préctice of’ -physicians to summarize the content of all patient contacts in éach
patient’s medical record. The aBsence of a summary of what the ReSpondex'ltAand Patient 7 spoke
about on June 4, 2013, therefore, is significant. Its absence suggests that the Respondent might
_ not ﬁave wanted Patient 7°s record to reflect what hé and Patient 7 had discusée:d.

Moreover, the existence of Patient 7’s medical record, containing her e-mail @mplﬁnt of
May 30, 2013, defeats any argument that Patient 7 only contacted the Board after learning about
television news reports concerning the Respondent’s abuse of other patients. Those news reports
were aired in the spring of 2016. There is nothing in the record to suggest that someone altered
Patient 7°s 2013 medical record three years later to provide support for her 2016 comélaint
against the Respondent. |

Patient’s 7°s description of the Respondent’s buttocks-squeezing and vagina-grazing also
parallels the expgrience of the other six patients. Patients 1 and 6’s experiences, in particular, are
remarkably similar. Nothing in the record suggests that Patient 7 colluded with the otﬁer patients
or their friends to fabricate false charges against the Respondeht.

With regé.rd to Patient 7, I conclude that the Respondent committed a sexual violation as
defined by COMAR 10.32.17.62B(4)(v) on May 28, 2013k by squeezing Patient 7°s buttocks and
placing his thumb close to her vagina without medical necessity. These acts, by falling within the

purview of sexual misconduct by a physician, as defined by COMAR 10.32.17.02B(3)(b),
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turn, constitute immoral and unprofessional conduct in the practice of medicine, subjecting the
Respondent to disciplinary action against his medical license under section 14-404(a)(3)(i) and
(if) of the Act.

I The Respondent's Suésequent Pracftice an_

In December 2014, the Respondent began working for Dr.

-e principal owner o testified that his
practice is similar to the one that the Respondent left at- _
-owever, -reqplres physicians who are examining female patients to have a

female chaperone known.as a “scribe” present at all timexplaiﬁed that when a

physician examines and/or treats a female patient at_the physician

communicates with the scribe, and the scribes make entries in the patient’s electronic medical

record.
‘When he testified, -lluded to the difficulties he and the other physicians have
with treating patientg who need pain management services. He noted, “They ha;/e needs and
demands and sometimes medical conditions and co-morbidities, not excluding psychiatric and
behavioral problems.” (Test-l‘. at 893-94.) He noted that personnel at his facility need
to be trained to react to violent outbursts and assaults by these patients. (Id. at 894.) Having
unruly ﬁatiénts removed by the police is a common occurrence, according to-(Id. )

-Given that most pain management patients exhibit some degree of volatility, -

averred that he is not surprised that they would engage in making false accusations against their
treating physicians. He suggested that if such patients do not get what they want from their
physicians, they will make waiting room deals to formulate ways of gaining retribution against

them. (T. at 909.)
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-lso indicated that during the Respondent’s employment wi.

-from Desember 2014 through May 2016, there were no instances of the Resﬁpndent
inappropriately touching any female paﬁents.._who performed duties as a scribe
while the Respondent practiced at _echocd_csthony-

.sserted thai: if the Board returned the Respondent to the practice of medicine, he would |

have no problem rehiring him at_

I find the lack of any misconduct by the Respondent a_
inconclusive. _ has a mandatory chaperone policy for all of its

physicians that presumably, unlike at -s strictly enforced. Essentially, the

Respondent could not have engaged in the kind of sexual touching at_
with a scribe with the qualiﬁcations of-mking on-oted that

before immigrating to the Uni'ted States in 2009, she had been a practicing physician in the
Philippinés. Because of that experience, I find that she would be better able to rcc;)grxize
improper spinal examination techniques than most physician’s assistants.
IV.  Charges Unde; Section 14-404(a)(11) of the Act.

OnJ uiy 29, 2015, the Respondent electronically submitted his application for
reappointmént to -o reiterate, the-pplication required the

Respondent to answer the following questions pertinent to whether he had been disciplined by

any other healthcare organization:

Have any of the following ever been, or are currently in process, either on a
voluntary or involuntary basis: denied, revoked, suspended, reduced, limited,
placed on probation, not renewed or relinquished for disciplinary reasons?

6. Membership on any hospital/medical staff?

10. Participation in any other healthcare organization (surgicenter, managed
care, PPO, PHO, MSO, etc.)



The Respondent answered “no” to both question 6 and question 10 with regérd to
disciplinary actions by any healthcare organizations as noted above. (State’s Ex. 38 at 00011.)

Those answers were false.

As of July 29, 2015, the Respondent had already been terminated b-
When he testiﬁed-xplained that he decided to terminate the Respondent for

failure to adhere to the strict chaperone policy that he required the Respondent to follow after his

return to work in February 2014. _general chaperone policy allowed patients

to request the presence ofa chhperox:ie during an examination of the pelvic area or genitals,
breast or anus. By contrast, the chaperone policy tha-imposed on the Respondent
required him to use a nonéfamily member chaperone for all female patients and all patients, male
or female, where breasts, buttocks or genitals might become involved.) On October 28, 2014, the
Respondent was terminated immediately from his employment. Based on the terms of his

contract wiih-the Respondent knew or should have known his termination was

for disciplinary reasons.”’

When _hj:ed the Respondent September 2, 2010, the Respondent signed
a confract titled “Employment Agreement.” Under the terms of that agreement,_

or the Respondent could mutually terminate the Respondent’s employment on a voluntary basis
without the other party giving a reason for doing so, provided the party wishing to terminate the

agreement gave ninety days’ prior written notice, If_decided to terminate the

37 The Respondent testified that he did not remembe

equiring him to follow a strict chaperone policy
when ed to him on the
nl

telephone on February 13, 2014. (Test. Resp., T. at 1242-43.) His

wammed him not to use significant others as chaperones. /d. Yet, during his
October 24, 2014 meeting with the Respondent tacitly admitted that he was subject to a strict
chaperone policy, because he found adherence to that policy impractical. (Finding of Fact No. 94, State’s Ex. 37 at
0002.) He also contended that ever mandated his participation in the “Understanding Boundary
Violations and Chaperone Use~Best Practices” in April 2014. I do not believe the Respondent. Not only is the
Respondent’s credibility as a whole lacking, but{ I 2s clear about what took place on February 13,

2014, and contemporaneous notes of what the parties said during the October 28, 2014 in-person meeting exist in
the record. (Test-‘. at 552-53; State’s Ex. 19 at 7-8; State’s Ex. 50.)
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Respondent “for cause™ (or, in other words, for disciplinary reasons), it could do so immediately

upon written notice to the Respondent.*®

When- announced to the Respondent that he was terminating bam-
-id not give the Respondent ninety days to wrap up his practice. He ordered him to
leave _immediately. Additionally, during the October 28, 2014 meeting thafJJj]
-had with the Responden_told the Respondent that he was specifically

terminating him for violating the phaperone policy that he had imposed on the Respondent earlier
that year. The Respondent knew, therefore, that his departure from _Was not
voluntary, but was for violating an organizational rule. He could not ha?e been mistaken about
this. | o |

The Respondent asserts that he actually answered the two questions at issue on the

-Application using the information that he had at the time. First, he contends that

neither -or_ever told him how he should complete any future

applications vis-a-vis his October 28, 2014 dismissal from his employment with
_Furrbcrmore, the Respondent notes that had-em}jnated him
from his employment for sexual misconduct (i.¢., unethical or unprofessional conduct in the

practice of medicine), the Board’s regulations at COMAR 10.32.22.03B(4) would have required

-o report his termination to the Board within ten days of his dismissal from

his employment. She did not make such a report. Additionally, the Respondent indicated that

after October 28, 2014, while he was practicing at —he was still able to

see-atien’cs upon referral.

38 Written notice of his termination followed on November 8, 2014, That notice informed the Respondent that his
termination was effective on October 28, 2014. '
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I reject the Respondent’s attempt to obfuscate with regard to these two simple questions. I
agree with the State, that the Respondent tried to “parse with surgical precision the meaning of
the words on the application” and “restrict, restrict, restrict” the meaning of the words so that he

did not have to tell-Iospital (and as noted below, the Board) about his termination

from-(T. at 1408, 1410.)

Furthermore, strictly speaking, -did not terminate the Respondent for any

sexual misconduct vis-a-vis his patients. It terminated him specifically for violating an
organizational policy. This limited basis for the Respondent’s termination is why-stili was

able to refer some patients to him while he was practicing a_ Although

- might have been remiss in not reporting what occurred with respect to Patient 1
and Patient 2 to the Board, given that- imposed the strict chaperone policy on the

Respondent Eased on allegations that he committed acts of sexual misconduct, it remains true
that the actual reason for the Respondent’s termination only concerned a policy violation, The
-Application required “yes” or “no” answers for Question 6 and 10. Those questions
concerned whether the Respondent, as an applicant for the renewal of his privileges with
| -Hospital, haci evér lost his ability to practice medicine with a medical provider for
disciplinary reasons. It did not matter what those disciplinary reasons were. In this context,
therefore, the correct answers obviously were “yes” to both quesﬁons.

I éonclude that the Respondent willfully filed a false repdrt or record in the practice of
medicine because he falsely answered Question 6 and 10 the-ApplicatiOn, subjecting

him to disciplinary action against his medical license under section 14-404(a)(11) of the Act.
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V. . Charges Under Sectio;i 14-404(a)(36) of the Act.

On August 10, 2015, the Respondent submitted his physicians’ license renewal
application (Renewal Application) electronically to the Board. Under Question 6, related ‘to
“Character and Fitness,” the Renewal Application required the Respondent to answer the
following: ~ |

The following questions pertain to the period since July 1, 2013, If this is your
first renewal, these questions apply to the period commencing with the date of

your initial licensure or reinstaement. Check the box YES or NO next to each
question. If you answer Yes, provide an explanation at the prompt.

d. Has an investigation or charge been brought against you by a hospital,
related institution, or alternative health care system that would be grounds for
action under Md. Code Ann., Health Occ. § 14-404?

n. Has your employment by any hospital, HMO, related healthcare or other
institution or military entity been terminated for any disciplinary reasons?

(State’s Ex. 39 at 00001-00002.)
The Réspondent answered “no” to both questions d and n under Question 6 of his
. Renewal Application. As with th-Application, when the RCSpondént answered
Questions 6d and 6n “no,” he was not telling the truth and knew it. With regard to Question éd,
the Respondent knew or should have known tha-ad launched an investigation
agéinst him in response to Patient 2’s complaint that he engaged in improper sexual touching. All
that is needed for a “yes” response in the case of Question 6d is for an ofganization, such as
_i‘.o initiate an investigation into a physician’s possible misconduct that would be
pfohibited under section '14-404(21) of the Act. The outcome of that investigation is irrelevant to
whether a “yes” answer is necessary. More obvious, though, is the Respondent’s failure to report
his termination from his employment wiﬂ-or disciplinary reasons by
answering “yes” to Question 6n. I havevaheady discussed at length why the Respondent should

have known _dismissed him for disciplinary reasons with respect to the Board’s
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| charge against the Respondent under section 14-404(a)(11) of the Act, so I need not repeat that ‘
reasoning here.

Again, for the same reasons discussed above, I reject the Respondent’s assertion that he
answered these questions using the informaﬁon that he had at the time. As the State noted, the
Respondent’s attempt to restrict the meaning of these questions is disingenuous, particularly
since the Board, in requiring responses to its questions, “attempts to cast a wide net to have any
appliéant resﬁon& in a truthful and accurate way and this covers a lot of ground.” (T. at 1409.)

I conclude that the Respondent willfully made a false representation when making
application for licensure by answering Questions 6d and 6 in the negative on his Renewal
Application, subjecting him to disciplinary action against his medical license under section 14-
404(a)(36) of the Act.

VI.  Sanctions.

In this case, the State is seeking the permanent revocation of the Reépondent’ s license to
practice medicine. See COMAR 10.32.02.09A-B; COMAR 10.32.02.10. It maintains that the
Respondent’s seven known instances of sexually abusing his female patients, his lack of insight
into the sexual abuse that he committed and the adverse effects on his patients, to which he is
seemingly oblivious, require this action. As indicated above, the acts of sexual abuse by the
Respondent constitute immoral and unprofessional conduct in the practice of mediciné,
subjecting the Respondent to sanction @der section 14-404(a)(3)(i) and (ii) of the Act. The State
argues that for this misconduct alone, his continued practice of medicine would pose a danger to

the health and welfare of Maryland patients. Yet, the State points out that the Respondent also

willfully filed a false application for the renewal of his privileges with-iospital, and he



subm;:tttad an application for re-licensure with the Board that contained willful
mistepresentations, which subjects him to sanction under sections 14-404(a)(11) and (36),
réspectively. I agree with the State’s recommendation to revoke the Respondent’s medical
license permanently.

COMAR 10.32.02.10 provides sanctioning guidelines for the Boai‘d’s disciplinary panel,
which also are instructive in my review of the Respondent’s case. Those guidelines indicate that
the maximum sanction for 'sexual misconduct (sexual impropriety and sexual violation) under
section 14-404(2)(3)(i) and (ii) is revocation of the offendjng physician’s license to practice ‘
medicine. Similarly, the maximum penalty for violations of sections 14-404(2)(11) and (36) of
the Act, individually, is also revocation of the offending physician”s license to practice medicine.
COMAR 10.32.02.09B lists a series of aggravating and mitigating factors to weigh in
determining what sanction is appropriate. Three significant aggravating factors here are the .
actual harm tl;at the Respondent caused his batients (COMAR 1()‘.3‘2.02.09}3(6)(0)); the
Respondent’s offenses were part of a pattern of detrimental conduct (COMAR
10.32.02.09B(6)(d)); and the patients that the Réspondent ﬁarmed were vulnerable (COMAR
10.32.02_.0913(6)(g)5.

Here, Patient 1 a:qd Patient 2, in particular, are still suffering from the«aftereff‘ects of the
Respondent’s sexual abuse of them. Patient 1 exhibitedéhoMess of breath when she was -
testifyi.ng about what the Respondént had done to her. Patient 2 now suffers from night terrors
and has sought psychiatric treatment to aid her in.dcaling with the lingering trauma caused by the
Respon&ent when he groped her buttocks and ‘anus. Patient 5 has sought sexual assault |

counseling. She still sees a counselor on a weekly basis.



The Respondent’s pattern of sexual abuse of the seven patients that are the subject of this

proceeding is extraordinary when viewed in summary. Here is an encapsulated version of the

various acts of sexual misconduct that the Respondent committed, listed patient-by-patient:

' Patient 1:

Patient 2:
Patjent 3:
Patient 4:
.Patient 5:
Patient 6:

Patient 7:

(1) examining Patient 1’s buttocks with ungloved hands, (2)
placing his hands near Patient 1’s vagina, and (3) placing his
hands inside Patient 1’s vagina, allowing his knuckles to touch
her clitoris. ,

needlessly examining Patient 2°s buttocks and placmg his
fingers mmde Patient 2’s anus and rectum.

pressing Patient 3’s vagina, twice on the left side of it and
twice on the right side.

examining Patient 4’s buttocks and giving her an i.njectidn in
her gluteal cleft without a medical basis for doing so.

examining Pa’aent 5 s buttocks and anus, getting close to
Patient 5°s vagina and squeezing her thigh.

(1) groping Patient 6’s buttocks with ungloved hands and (2)
brushing his fingers against Patient 6°s clitoris.

squeezing Patient 7°s buttocks and placing his thumbs close to
her Vagma.

'I'he women that the Respondent sexually abused were all vulnerable, because they were

seeking treatment from him to relieve excruciating back pain. He was the only pain management

physician who used sedation to give the painful injections necessary to relieve their back pam

The Respondent’s near-monopoly on providing injections under sedation made his

patients reluctant to seck similar treatment from other physicians, who-would likely shun the use

of sedation. Patients 2, 3, 5 and 6 had been sexually abused as children. The Respondent’s

additional sexual abuse of them, therefore, reopened existing emotional wounds.

The Respondent’s filing of two applications containing willfully false information

suggests that he is dishonest. As I noted several times already, I also found the Respondent

entirely lacking in credibility. As the State noted during its closing argument, “His responses
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were disingenuous and . . . designed to hide rather than reveal the truth.” (T. at 1411.) The
Respondent, therefore, cannot be trusted. The Board must be able to trust its physician licensees
to be truthful in their applications. This is of great importance, because as the State emphasized,
the Board does not have the ability to verify the accuracy of all of the 13,000 applications that it
receives annually from physicians for initial or renewed licensure. The State suggests that
medical facilities, such a-also lack those resources, so they rely on physicians being
truthful in their applications as wcﬁ.

The Respondent offered a number of witnesses to testify or write references on his
behalf. Many of those witnesses wer-mployees at the time that the |
Respondent was practicing there. They testified that they had not seen the Respondent engage in
any sexual misconduct with respect to his patients. They also sefved aé character witnesses or

references. Other witnesses were ﬁ'o_. -’rhe Respondent’s

 boss there, testified that he would have no reservations about working with the Respondent -

again. -lso srom | I cicatec thet in the year and a hai
that she worked with the Respondent, she had never seen him touch anﬁ( patient
inappropriately.3 o (Test. -l' . at 975.) I do not give the testimony of these MQesses
great weight. Those who worked Wﬁh the Respondent _ did not know what
was going on behind the doors of the exa.tr'ﬁnation rooms or behind the curtains of the
examination cubicles with respect to the patients who accused the Respondent of sexual
misconduét. Moreover, as the State emphasized, it is admirable that -s willing to re-

employ the Respondent as a physician, but if the Board reinstated the Respondent’s medical

license, he could leav-d find work in some other medical facility or

39_%1150 offered testimony that suggested that there are legitimate reasons why a pain management
physician who specializes in trcatini back pain might need to examine areas such as the buttocks or give injections

in the gluteal cleft. (Test, , at 969-80.) Yet, as I explained in detail, I did not find any legitimate reasons .
for the Respondent to be louching or injecting the seven patients at issue in these areas of their bodies.
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institution. (T. at 1412.) To reiterate-se of scribes as de facto

chaperones blocked the Respondent from engaging in the kinds of sexual misconduct with his

patients that he engaged in at-hich had a generally good chaperone policy, but

" one that was not strict enough and certainly one that was not enforced. The State also noted that
even if the Respondent remained at_the Board could not delegate its -
responsibility to protect the health and welfare of the public to that medical practice.

Any sexual misconduct occurring w1thm the practice of medicine is intolerable and
actionable. ‘COMAR 10.32.1 7.03A. Eve;n if the State had proven that the Respondent engaged in
an act of sexual misconduct with only one patient, that misconduct alone, combined with the
Respondent’s misreprésentations in hi-Application and Renewal Application, would
still justify the permanent révocation of his medical license. ° ' |

The law provide§ that, if found to have committed a violation, a licensee may be assessed
a,.monetary penalty. Health Occ. § 14-405.1(a) (2014); COMAR 10.32.02.09C-D. Here, the
State did not indicate that the Board was seeking a monetary penalty against the Respoﬂdent.

PROPOSED CONCLUSIONS OF LAW

Based on thekforegoing Findings of Fact and Discussion, I conclude as a matter of law
that thé: Respondent is subject to sanction under the following provisions of the Act: sections 14-
404(2)(3)(1) and (ii), (11) and (36). Md. Code Ann., Health Occ. § 14-404(2)(3)(i) and (ii), (11)
and (36) (Supp. 2016). I further conclude as a matter of law thgt permanent revocation of the
Respondent’s license to préctice medicine is an appropriate sénction for the Respondent’s proven

misconduct. Id.; COMAR 10.32.02.09A(3)(a)(iv), B(6)(c), (d) and (g).
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PROPOSED DISPOSITION

I PROPOSE that the Amended Charges filed by the Board against the Respondent on
May 27, 2016 be UPHELD; and
I PROPOSE that the Respondent be sanctioned by having his license to practice

medicine in this State permanently REVOKED.

February 13, 2017 C%MU -@ %’

Date Decision Issued Thomas G. Welshko
Administrative Law Judge

TGW/sw
#165571

NOTICE OF RIGHT TO FILE EXCEPTIONS

Any party may file written exceptions to this proposed decision with the disciplinary
panel of the Board of Physicians and request a hearing on the exceptions. Md. Code Ann., State
Gov’t § 10-216 (2014). Exceptions must be filed within fifteen (15) days from the date of this
proposed order. COMAR 10.32.02.05B(1). The exceptions and request for hearing must be
addressed to the disciplinary panel of the Board of Physicians, 4201 Patterson Avenue,

Baltimore, MD, 21215-2299, Attn: Christine A. Farrelly, Executive Director.

A copy of the exceptions should be mailed to the opposing attorney, and the opposing
party will have fifteen (15) days from the filing of exceptions to file a writien response. Id. The

response must be addressed as above. Id. The Office of Administrative Hearings is not a party to
any review process.



Copies Mailed To:

Christine A. Farrelly, Executive Director
Compliance Administration

Maryland Board of Physiciaris

4201 Patterson Avenue

Baltimore, MD 21215

Victoria H. Pepper, Assistant Attorney General

Administrative Prosecutor
Health Occupations Prosecution and Litigation Division |
Office of the Attomey’@pnarq],; e

300 West. Preston Styegt;, RQOmQGE?}!‘\wA e
Baltimore, MD 21201

Rosalind Spellman, Administrative Officer

Health Occupations Prosecution and Litigation Division
Office of the Attorney General

300 West Preston Street, Room 201

Baltimore, MD 21201

Catherine W. Steiner, Esquire
Hodes, Pessin, & Katz, P.A.
901 Dulaney Valley Road
Suite 500

Towson, MD 21204-2600

M. Natalie McSherry, Esquire
Kramon & Graham, PA - Baltimore
One South Street, Suite 2600
Baltimore, MD 21202-3201-

Bian S. Williams‘ MD

John Nugent, Principal Counsel
Health Occupations Prosecution and Litigation Division
Office of the Attorney General
. 300 West Preston Street, Room 201
Baltimore, MD 21201
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MARYLAND STATE BOARD OF * BEFORE THOMAS G. WELSHKO,

PHYSICIANS * AN ADMINISTRATIVE LAW JUDGE
\ * OF THE MARYLAND OFFICE

BRYAN S. WILLIAMS, M.D., * OF ADMINISTRATIVE HEARINGS
RESPONDENT A * _
LICENSE No.: D66774 *  (OAH No.: DHMH-MBP-71-16-23230

* * * * * x k W ke W % *

FILE EXI_IIEIT LIST
State’s Exhibits:

1. May 18, 2016 Order for Summary Suspension' of the Respondent’s License to
Practice Medicine

2. May 25, 2016 Board of Physician Show Cause Hearing - transcript

3. May 25, 2016 Board Order continuing the Respondent’s Summary Suspension

April 8, 2015 letter to Board ﬁom*
with attached April 3, 2015 report made to Virginia Department 0
e

a TOIESs1oNS

5. April 15, 2015 Subpoena Duces Tecum (“SOT”) from Board tof N
6. NotOffered and Not Admitted |

7. -Personnel records for Respondent

8. July 8, 2015 Board interview transcript — Patient 1
9.  July8, 2015 Board interview transcript — Person 1
10.  July 14, 2015 Board interview transcript — Patient 2

11.  July 15, 2015 e-mail from Virginia Department of Health Professions and
attachments regarding Patient 3

12.  April 18, 2016 Board interview transcript — Patient 4
13.  April 18, 2016 Board interview transcript — Friend 1
14.  April 18, 2016 Board interview transcript — Patient 5

15. . April 25, 2015 Board interview transcript — Patient 6



16.  May 4,2016 Board interview transcript — Patient 7

17.  Iuly 16,2015 Board interview transeript || | | R

18.  August 17,2015 Board interview transcript — Respondent

19.  August27, 2015 Board interview transeript || |

20. " November 30, 2015 Board interview transcript — Patient 3 |

- 21, July 20, 2015 Complaint to Board — Patient 2

22, August .4, 2015 ]etfer to Board with attached Respondent’ " gations
of Patients 1, 2 and 3 and declarations b- anW

23.  Not Offered and Not Admitted -

24.  Aprl 13, ,2016 Complaint to Board — Patient 4 |

25, April 15, 2016 Complaint to Board — Patient 5

26. | April 25, 2016 Complaint to Board — Patient 6

27.  April 28,2016 letter. from Catherine Steiner, Esquire, to Board with attached
Respondent response to complaints of Patients 4, 5, and 6

28.  May 9, 2016 Complaint to Board — Patient 7

29,  May 16, 2016 letter from Catherine Steiner, Esquire, to Board with attached
Respondent response to complaint of Patient 7

30.  May 16, 2016 letter from Catherine Steiner, Esquire, to Board with declarations
by two individuals

3L -haperone policy

32. -ontinuing Medical Education power point presentation:
_ “Understanding Boundary Violations and Chaperone Use — Best Practices”

33.  April 15,2015 SOT to -vvi{h attached relevant excerpts of response

34. September 14, 2015 SOT to Montgomery County Police Department regarding
Patient 2's complaint with attached response

35.  October 23, 2014—written notes regarding conversation
with Patient 2 and Patient 2’s primary care physician

36.  October 27, 2014 typed version o written notes regarding
conversation with Patient 2 and Patient 2’s prim
(37 October 24, 2014 notes o-eeting with Respondent




38.

. September 10, 2015 SOT to d attached response
— July 29, 2015 Respondent’s Application for Reappointment -

39.
40.
41.
42.

43,
44,
45.
46,
47.
48.

record)

49.

50.

August 10, 2015 Respondent’s Application for Physician Licensure Renewal
Not Offered and Not Admitted

" Patient 1 - Respondent medical records

Patient 2 ~ Respondent medical records

Patient 2 — primary care medical records -

Patient 3 — Respondent medical record (from 2013)

Patient 3 f-edical records (excerpt)

Patient 4 — Respondent medical records (excérpt from Patient 4’s entire record)
Patient 5 ~Respondent medical records (f:xcerpt from Patient 5°s entire record)

Patient 6 — listing of Respondent's procedures (excerpt from Patient 6’s entire

Patient 7 — relevant records from Patient 7’s entire record

October 28, 2014 typed notes of meeting (with attached June 27, 2016 e»mzul

transmitting the notes to Admmls‘u"anve Prosecutor)

51.

May 27, 2016 Amended Charges

‘Respondent’s Exhibits:

1.

2.

Respondent — Curriculum Vitae

Practice Description — Respondent

Clinical Examination of the Lumbar Spine

Clinical Examination of the Hip and Buttock

Clinical Examination of the Sacroiliac Joint

Images from Video Clips — Lumbar Spine Examination Images from Video Clips

Images from Video Clips — Caudal Epidural Injection



8.

and May 21,

9.

10.

11.

12,

m ~CEO O-Curriculum Vitae,
etter to Maryland Board of Physicians

June 16, 2016 Letter from_ Billing Manager of -

Letters to the Maryland Board of Physicians fm_?aﬁents:

e
. -May20,2016
v

_ May 23, 2016
B -y 25, 2016
I =y 27, 2016
_- May 27, 2016

May 27,2016
May 27,2016

May 27, 2016
May 27, 2016

- May 31, 2016

June 3, 2016

Y

. M-me,mm
E-mails/Letter of Support from Patients:

- May 14,2016
- I 25 15,2016
. _May 16, 2016
. _ May 20, 2016
. -meZS 2016
- T 5o 29, 2016
Declaration of_ - May 27, 2015




.
e  Curriculum Vitae

o Declaration - May 22, 2015
o Letter to the Maryland Board of Physicians - July 13,2016

14, Additional Records Produced By || | | | - = 5 2015

. (Supplement to State’s Exhibit 33)

e Record7
e Record 8
e Record 9
e Record 10
¢ Record 11
¢ Record 12

A e Record 13

15.  Not Admitted

16,  Maryland Board of Physicians’ Investigative Memoranda and Reports by Doreen
Noppinger:
e July 20,2015

e November 17,2015
e November 23, 2015
o May2,2016
e May 23,2016

17. Maryland Board of Physicians’ July 28, 2015 Letter and Subpoena to the
Respondent and August 4, 2015 Response to Complaints of Patients 1, 2 and 3 ‘

18.  April 4, 2016 Charges under the Maryland Medical Practice Act
19.  Not Admitted’
20.  Neil Blumberg, M.D. - Forensic Psychiatry Expert

¢ Curriculum Vitae
e June 21,2016 Forensic Psychiatric Evaluation Report
o October 24,2016 Supplemental Report

' 1 placed those exhibits in a sealed envelope as required by the OAH’s Rules of Procedure at COMAR
28.02.01.22(c) for the purpose of review.
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21. -haperone Policy:

s Exam Room Placard ;
¢ Chaperone Policy - Revised April 2014

e April 22, 2014: Understanding Boundary Violations and
Chaperone Use

Respondent’s Cell Phone Log — April 22, 2014

2 pos Rl B Vi o

Now Open - July 8, 2013

23.  Additional Medical Records: Patient 3 (Supplement to State’s Exhibjt 44), Bates
nos.: 366-1320 -

24, Additional Medical Records: Patient 4 (Supplement o State’s Exhibit 46),
Bates'nos.: 1321-1343

_ 25. Additibnal Medical Records: Patient 5 (Supplemenf to State’s Exhibit 47),
Bates nos.: 13441518

26.  Additional Medical Records: Patient 6 (Supplement to State’s Exhibit 47),
Bates nos.: 1519-2397

27.  Additional Medical Records: Patient 5 (Supplement to State’s Exhibit 47),
Bates nos.: 2398-2664

28.  Not Admitted
29.  Not Admitted
30.  Not Admitted
31.  Drawing of an examination room done by the Respondent at the hearing

32.  Not Admitted





