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FINAL DECISION AND ORDER

On May 1, 2012, the Maryland State Board of Physicians (the “Board”) issued charges
against Respondent William J. Launder, M.D., who is board-certified in orthopedic surgery,
concerning his treatment of seven patients. The charges alleged that Dr. Launder grossly
overutilized health care services, see Md. Code Ann, Health Occ. § 14-404(a)(19); failed to meet
the appropriate standards for the delivery of quality medical care, see Health Occ. § 14-
404(a)(22); willfully submitted false statements to collect fees for which services were not
provided, see Health Occ. § 14-404(a)(23); and failed to keep adequate medical records, see
Health Occ. § 14-404(a)(40).

An evidentiary hearing was held before an Administrative Law Judge of the Office of
Administrative Hearings on October 16 — 19, 22, and November 13 and 15, 2012. On February
15, 2013, the ALJ issued a proposed decision finding that Dr. Launder violated § 14-404(a)(19),
(22), (23), and (40) of the Health Occupations Article. Based upon these findings, the ALJ
recommended that the Board suspend Dr. Launder’s license to practice medicine in Maryland.

Both Dr. Launder and the State filed exceptions. On June 26, 2013, the Board heard oral

argument on the parties’ exceptions.



FINDINGS OF FACT

The Board, unless otherwise specifically noted, adopts the ALJ’s Proposed Findings of
Fact and Discussion (ALJ’s Proposed Decision, pages 5-47). The ALJ’s Proposed Findings of
Fact and Discussion are incorporated by reference into the body of this document as if set forth
in full. See attached ALJ Proposed Decision, Exhibit 1. The factual findings were proven by
the preponderance of the evidence.

Exceptions
L STEROID INJECTIONS UNDER CPT CODE 64445 (SCIATIC NERVE)

Dr. Launder takes exception to the ALJ’s finding that his sciatic nerve steroid injections
should not have been billed under CTP Codes 64445 and 64445-50." (Dr. Launder’s Exceptions,
at 14, 18, 24.)

Dr. Launder’s medical notes state that he performed sciatic nerve blocks on Patients B, C,
E, and G by injecting them with shots containing a mixture of Marcaine (an anesthetic) and
cortisone (a steroid). Dr. Launder testified, “The only reason we mix a little bit of local
anesthetic in there is to control the burning you sometimes get from cortisone.” (Tr. 1838.) Dr.
Launder purportedly performed these procedures for pain management purposes.

There is no dispute that these procedures were billed under CPT Codes 64445 and 64445-
50 for “sciatic nerve, single,” which the billing records describe as “Inject nerve block, sciatic,
single.” The ALJ found that CPT Codes 64445 and 64445-50, however, do not pertain to the

injection of steroids. The ALJ found that these CPT Codes, instead, pertain to injections of an

' The CPT Code 64445 is used when only one injection takes place during the visit, and -50 is
added for bilateral injections. Thus, a bilateral injection would be billed under 64445-50. (Resp.

Exhibit 31, page 239.)



anesthetic agent without steroids. According to the ALJ, these CPT codes refer to procedures
usually performed by anesthesiologists for providing anesthesia to patients’ legs.

Dr. Launder takes exception to the ALJ’s finding that CPT codes 64445 and 64445-50
should not have been used to bill for injections containing steroids. According to Dr. Launder,
“Nothing in CPT code 64445 restricts SNB [sciatic nerve blocks] to the injection of an anesthetic
agent. Indeed, the literature defines SNB to include injection of steroid around the nerve.” (Dr.
Launder’s Exceptions, at 7.) Dr. Launder maintains that this finding by the ALJ was the
“lynchpin of [the ALJ’s] ultimate decision.” (Dr. Launder’s Exceptions, at 7.) He further
provides, “This fundamental error explains the ALJ’s fallacious conclusions since her findings of
fact with respect to the patients at issue are not supported by her conclusions and can only be
explained by this error. Clearly, if the contrary is correct, this is, that SNBs as described by the
Respondent are properly coded, the ALJ’s decision is wrong.” (Dr. Launder’s Exceptions, at 14.)
The Board denies Dr. Launder’s exception.

Dr. Launder relies upon Respondent’s Exhibit 31,7 which, on page 328, lists the CPT
Codes pertaining to “Surgery / Nervous System.” Within this section is the heading, on page
328, “Extracranial Nerves, Peripheral Nerves, and Autonomic Nervous System.” Within this
section is a section titled “Introduction/Injection of Anesthetic Agent (Nerve Block), Diagnostic
or Therapeutic.” Within this section are procedures under the heading “Somatic Nerves.”
Within the “Somatic Nerves” section, there is a list of CPT Codes with the corresponding nerves.
The first listing is for 64400 “Injection, anesthetic agent; trigeminal nerve, any division or
branch.” The next 21 listings are indented and begin with the specific nerve or plexus at issue.

This indicates that these following 21 listings involve “Injection, anesthetic agent.” CPT Code

2 State’s Exhibit 73 contains the same relevant page (page 328).
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64445 (“sciatic nerve, single”) is one of these 21 indented listings. There is nothing at this point
in the CPT codes indicating that steroids are involved in this injection. After these 21 indented
listings, CPT Codes 64455 and 64479 are listed (still under Somatic Nerves), however, they are
not indented. CPT Code 64455 states, “Injection(s), anesthetic agent and/or steroid, plantar
common digital nerve(s) (eg. Morton’s neuroma).” (Emphasis added.) CPT Code 64479 states,
“Injection, anesthetic agent and/or steroid, transforaminal epidural, with imaging guidance
(fluoroscopy or CT); cervical or thoracic, single level.” (Emphasis added.) The wording and
structure of the pertinent CPT codes are thus as follows:
Surgery / Nervous System
Extracranial Nerves, Peripheral Nerves, and Autonomic Nervous System

Introduction/Injection of Anesthetic Agent (Nerve Block), Diagnostic
or Therapeutic

Somatic Nerves

64400 Injection, anesthetic agent; trigeminal nerve, any division

or branch
64402 facial nerve
* * *
64445 sciatic nerve, single
% * %

64455 Injection(s), anesthetic agent and/or steroid, plantar common
digital nerve(s) (eg. Morton’s neuroma)

64479 Injection, anesthetic agent and/or steroid, transforaminal
epidural, with imaging guidance (fluoroscopy or CT); cervical or
thoracic, single level

It is clear from the wording and structure of the CPT Code listings, on page 328, that

64445 (unlike 64455 and 64479) pertains only to the injection of an anesthetic agent. It does not



include the injection of an anesthetic agent and/or steroid, and certainly is not meant for an
injection that only has “a little bit of local anesthetic” that is mixed in with the steroid.

Dr. Launder argues in his Response to the State’s Exception that “the codes specifically
state, with respect to each nerve, when the injection is by ‘anesthetic’ and clearly 64445 is not so
described.” Dr. Launder is incorrect. CPT Code 64445 (sciatic nerve) clearly falls under
“Injection, anesthetic agent,” along with 21 other nerves or nerve branches.

In Dr. Launder’s exceptions, he repeatedly states that the literature supports his position.
Dr. Launder cites three documents: (1) An anonymously authored two page article titled “Sciatic
Nerve Block — Treatment for Sciatic Pain,” dated July 26, 2010 (Respondent’s Exhibit 55); (2)
Anonymously authored questions and answers, from Deaconess Hospital, with no date, titled
“Sciatic Nerve Block™ (Respondent’s Exhibit 58); and H. Evern Eker, M.D., “A Treatment
Option for Post-Injection Sciatic Neuropathy: Transsacral Block with Methylprednisolone,” Pain
Physician Journal, 2010; 13:451-456 (Respondent’s Exhibit 53). Respondent’s Exhibits 55 and
58 do refer to a procedure similar to the procedure that Dr. Launder testified he performed, but
this does not mean that the procedure that Dr. Launder performed was billed correctly. None of
the articles Dr. Launder relies upon pertains or refers to CPT codes. In addition, Respondent’s
Exhibits 55 and 58 do not list the author or identify where the documents were published, if
anywhere. They are not reliable documents. The literature that Dr. Launder relies upon is not
sufficient for the Board to accept his contention that he correctly billed for sciatic nerve blocks.

Dr. Launder also relies upon the testimony of one of his expert witnesses, Marcia D.
Wolf, M.D., a specialist in pain medicine. Dr. Wolf testified on cross examination, however,
that she does not call the procedure that Dr. Launder performed in relation to the sciatic nerve “a

sciatic nerve block™ (Tr. 1744, 1756) and that she would not have been billed the procedure that



Dr. Launder performed as a sciatic nerve block (Tr. 1756-57). The ALIJ also addressed Dr.

Wolf’s testimony on redirect, which was as follows:
Q. Understanding what Dr. Launder, his procedure in the sciatic
nerve block, did he properly code that as a sciatic nerve block?
A. The way I understand it, he was targeting the sciatic nerve and the
sciatic notch, then yes, he properly coded it for what he did.
(Tr. 1822.) This answer by Dr. Wolf appears to be based on an assumption that Dr. Launder was
targeting the sciatic nerve and the sciatic notch, which Dr. Wolf, however, had previously
testified that Dr. Launder was not targeting. She had earlier testified that she determined that he
was not into the sciatic nerve or the sciatic notch but “up near the ligament.” (Tr. 1744-45.) Dr.
Wolf’s testimony is self-contradictory.
The Board finds by a preponderance of the evidence that CPT Codes 64445 and 64445-
50 do not pertain to injections of steroids. The ALJ correctly found that the steroid sciatic nerve
blocks, which Dr. Launder documented he performed, were not properly coded for billing.
II. ALLEGED BIAS OF THE ALJ AND THE STATE’S WITNESSES
Dr. Launder argued before the ALJ that the State’s experts had conducted numerous
independent medical examinations and that this was sufficient to discredit their testimony. Dr.
Launder also argued that delays in the IWIF and WCC systems were sufficient to negate any
possible standard of quality care violation of Dr. Launder. Dr. Launder takes exception to the
ALJ’s proposed decision because, according to Dr. Launder, the fact that the ALJ did not agree
with these arguments proves that the ALJ was biased:
The ALJ’s failure to understand how the battle lines are drawn in the
WCC system, and her constrained attempt to find some basis for the
State’s case, evinces her bias in favor of the STATE. The question she
fails to consider is whether the Maryland Board of Physicians (BOP)
intended to side with IWIF and its patently biased IME physicians.

(Dr. Launder’s Exceptions, at 6) (emphasis in original). The Board denies this exception.



The ALJ, after exhaustively reviewing the medical records and meticulously considering
the testimony of the witnesses and the arguments made, generally accepted the testimony of the
experts for the State. Although, in some instances, the ALJ found in favor of-Dr. Launder, based
upon her impartial assessment of the evidence. The thoroughness and soundness of the ALJ’s
reasoning on the medical and billing issues before her belies Dr. Launder’s assertions that the
ALJ was biased and that her findings were arbitrary and capricious. The Board hasbcarefully
considered Dr. Launders’ multifaceted bias arguments but does not find them persuasive. Dr.
Launders’ claims are too vague, unfocused, and attenuated.

Further, Dr. Launder does not support his exception with any legal authority. He does
not explain whether the alleged bias of the State’s witnesses should affect the weight of their
testimony or disqualify them. Dr. Launder rﬁakes numerous assertions without any citation to
the record and seems to base his exception largely on the alleged biased participants’
unwillingness to agree with his theories, specifically his theory that CPT Code 64445 pertains to
steroid injections. As detailed on pages 2-6 of this Final Decision and Order, Dr. Launder’s
analysis of this particular CPT code was incorrect.

To support his contention that the ALJ was biased, Dr. Launder seems to rely on the
ALJ’s rejection of his argument that the State and IWIF were in a conspiracy. Dr. Launder faults
the ALJ for even considering his conspiracy argument. According to his exceptions,
“Respondent never asserted that his defense was a conspiracy theory.” (Dr. Launder’s
Exceptions, at 21.) Yet, before the ALJ, Dr. Launder’s counsel had asserted just that: “So this is
the only firm that is actually taking the risk of treating patients with pain until definitive
treatment happens, and the State wants to destroy it, with the help of the insurance company, a

very odd conspiracy, I must say.” (Tr. 49-50.) The Board finds this exception unconvincing and



rejects it. Instead of focusing on ill-defined bias theories, the Board has focused on the substance
of the medical records and testimony.
III. DR.LAUNDER’S “LEGAL ANALYSIS” SECTION

In a section titled “Legal Analysis,” Dr. Launder’s exceptions assert that the ALJ
wrongly “suggested” that a physician specializing in pain management “is not able to testify” as
an expert regarding the pain management care provided by an orthopedic surgeon.” (Dr.
Launder’s Exceptions, at 16.) Dr. Launder, however, does not identify where in the ALJ’s
Proposed Decision the ALJ suggested this, and the Board is unwilling to guess. Nor does Dr.
Launder explain what this has to do with the case, in light of the fact that two physicians
specializing in pain management, Dr. Wolf and Dr. Lox, testified as experts in the case. Nor
does Dr. Launder provide any legal authority to support his position. This exception is denied.

Dr. Launder also alleges that the ALJ never defined “overutilization of medical services.”
The ALJ, however, did properly state that the “excessive use of injections, non-narcotic and
narcotic medication” constitutes overutilization. (ALJ Proposed Decision, at 44.) It also is not
clear whether Dr. Launder is arguing that there is a dispute as to what “overutilization of medical
services” means. Thus, if there is a dispute, Dr. Launder does not explain what the dispute is.
Nor does Dr. Launder provide the Board with what he believes is the definition of
“overutilization of medical services.” It is the judgment of the Board that “overutilization” (as is
commonly understood in the medical profession) means excessive, unnecessary, or medically
unjustified procedures or treatment. Of course, to be sanctioned by the Board, though, there has
to be more than overutilization. Under Health Occ. § 14-404(a)(19), a physician has to “grossly

overutilize[ | health care services.” (Emphasis added.)



Dr. Launder also states that the ALJ “did not cite any law on what constitutes ‘filing of a
false report in the practice of medicine’ other than the Kim v. MBOP, 423 Md. 534 (2011)
decision, which is not opposite to this case.” (Dr. Launder’s Exceptions, at 16.) The Board does
not know what Dr. Launder means, but Dr. Launder was not charged with the “filing of a false
report in the practice of medicine.” See Health Occ. § 14-404(a)(11). The ALJ discussed Kim to
address the meaning of “willful,” because Health Occ. § 14-404(a)(23) contains a willfulness
element (“willfully submits false statements to collect fees for which services were not
provided”). The Court of Appeals in Kim discussed the meaning of “willful” under § 14-404.
This exception is denied.

1IV. EXPERT WITNESSES

Dr. Launder’s exceptions point out Varidus topics in which the opinions of the State’s
experts differed from Dr. Launder’s experts. It is clear that Dr. Launder believes that the ALJ
erred by crediting the opinions of the State’s experts and by rejecting the opinions of his experts.
Dr. Launder addresses each expert individually.

Navinder Sethi, M.D. — Expert for the State

Dr. Launder discusses Dr. Sethi’s reference to guidelines published by the American
Society of Interventional Pain Physicians (“*ASIPP”). (Dr. Launder’s Exceptions, at 16-18.) Dr.
Sethi referred to the guidelines during his testimony concerning the standard of quality medical
care. Dr. Sethi testified that he reviewed the guidelines as part of his preparation in order to see
if there was literaturé that would justify the treatment Dr. Launder provided. (Tr. 348.) Dr.
Launder does not cite any legal authority indicating that it was improper for Dr. Sethi to refer to
the ASIPP guidelines. The ALJ mentioned that Dr. Sethi’s opinions, while referring to the

ASIPP guidelines for support, were consistent with Dr. Conant’s opinions. (ALJ’s Proposed



Decision, at 42.) The ALJ further wrote, “Even if the ASIPP guidelines do not establish the
standard of care for injections, and even if there is a lack of consensus in the pain management
field regarding the frequency and duration of such injections, this does not mean that there is no
limit that will exceed the standard of care.” (ALJ’s Proposed Decision, at 42-43.) Dr. Launder
does not explain in this exception how this finding, or any other finding, by the ALJ was in error
regarding Dr. Sethi’s reference to ASIPP. Dr. Launder’s exception is denied.
Richard H. Conant, M.D. — Expert for the State

Dr. Launder states that the ALJ should not have relied upon Dr. Conant because of “his
lack of a clinical practice fbr years” and that he does not have “an ongoing patient physician
relationship.” (Dr. Launder’s Exceptions, at 19.) Dr. Launder does not cite any evidence to
support this argument, nor is there any. Dr. Conant testified to the following during voir dire
under questioning from Dr. Launder’s counsel:

Q. But the fact of the matter is you do not have a clinical practice
today.

A. I don’t have what?

Q. Clinical practice.

A. Well, of course I have a clinical practice, I see patients on a regular
basis.

Q. All right, well, tell me how much of your time is actually spent
doing independent — so called independent medical examinations for
insurance companies or lawyers.

A. T have estimated that--it’s increased over the years. I’ve probably
-- it’s close to 50 percent now.

And you don’t admit patients to hospitals.
No, [ don’t. It’s all outpatient.
You don’t perform surgeries.
No, I don’t.
I take it you don’t do pain management —
I treat patients with pain on a regular basis.
Do you know what I mean by pain management --
Sure, I do.
— the use of various modalities to try to deal with acute and
chronic pain?

RPROPOPOPL0
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A. 1 treat patients with various medications and injections for pain
management. I don’t have the boards in pain management, but as a
board-certified orthopedic surgeon, I treat patients for pain on a regular
basis.
(Testimony of Dr. Conant, October 19, 2012, Tr. 879-91.) The evidence in the record
contradicts Dr. Launder’s assertions.
Stanley Friedler, M.D. — Witness for the State
Dr. Launder appears to fault the ALJ for relying upon Dr. Friedler’s testimony, but Dr.
Launder does not identify any findings of the ALJ that were based upon Dr. Friedler’s
tes‘cimony.3 (Dr. Launder’s Exceptions, at 19.) In fact, Dr. Launder does not identify any
testimony of Dr. Friedler. Dr. Launder also does not refer to any evidence supporting his own
assertions about Dr. Friedler. This exception is denied.
Kenneth R. Lippman, M.D. — Expert for Dr. Launder
The only orthopedic surgeon Dr. Launder called as an expert witness was Dr. Lippman,
who was offered and qualified as an expert in orthopedic surgery and recordkeeping. (R. 1332-
33.) Dr. Launder challenges the ALJ’s finding that Dr. Lippman’s opinions were undermined by
the admissions he made while testifying. (Dr. Launder’s Exceptions, at 19-20.) The ALJ found
that Dr. Lippman’s opinions were undermined because he admitted that he did not perform
anesthetic sciatic nerve blocks or steroid sciatic nerve blocks, that he only used trigger point
injections “on rare occasions,” and that his report did not contain any opinions on trigger point
injections, sciatic nerve blocks, or on recordkeeping. Dr. Launder argues that his opinions were

not undermined because “he was not produced as an expert in pain management.” (Dr. Launder’s

Exceptions, at 19.) The Board fails to see the point of this exception. Dr. Lippman was asked on

3 This exception is in the section of Dr. Launder’s Exceptions titled “State’s Experts,” but Dr.
Friedler was not offered nor was qualified as an expert. (ALJ’s Proposed Decision, page 4 n. 4.)
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direct examination whether Dr. Launder met the standard of care with regard to Dr. Launder’s
treatment of each patient at issue, and Dr. Lippman provided his opinions. (Patient A, Tr. 1345;
Patient B, Tr. 1369; Patient C, Tr. 1376; Patient E, Tr. 1393; Patient G, Tr. 1406.) Dr.
Lippman’s opinions on the standard of care concerned the precise issues that the ALJ addressed
in assessing his testimony, which involved trigger point injections and purported sciatic nerve
blocks. Dr. Lippman also gave his opinion on the medications that Dr. Launder prescribed to
treat the patients’ pain. In light of the topics upon which Dr. Lippman gave his opinions, the fact
that he was not offered as an expert in pain management makes no difference.
Dennis Lox, M.D.* — Expert for Dr. Launder

Dr. Launder asserts the following: “In her zeal to find fault with Dr. Lox, the ALJ fails to
mention Dr. Lox’s very clear opinions that the Respondent’s pain management practice complied
with the standard of care in light of the very difficult circumstances underlying workers’
compensation practice.” (Dr. Launder’s Exceptions, at 20.) This is incorrect. The ALJ wrote
that Dr. Lippman, Dr. Lox, and Dr. Wolf all testified that Dr. Launder complied with the
standard of care (ALJ’s Proposed Decision, at 36) and that “[t]hey endorsed the proposition that
delays in the workers’ compensation system, particularly denials of authorization for ‘definitive
treatment,” negatively impacted patient care and required the Respondent to do the best he could
while waiting for ‘definitive treatment’ to be authorized” (id. at 37). The ALJ also appropriately
addressed how the delays in obtaining approval for medical procedures affect a physician’s
obligation to meet the appropriate standards of quality medical care. (ALJ’s Proposed Decision,
at 41.) The ALJ determined that the delays in the workers’ compensation system is not an

excuse for physicians to practice below the standard of care. Id.  This exception is denied.

* The transcript mistakenly refers to Dr. Lox as Dr. Lawrence. Dr. Lox was qualified as an
expert in pain management.
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Dr. Launder also takes issue with the ALJ’s description of Dr. Lox’s testimony as being
“non-responsive” at times on direct and “expansive” at times on cross-examination. The Board
finds merit in this exception. The Board does not believe that this description of portions of Dr.
Lox’s testimony contributes much in evaluating Dr. Lox’s testimony. The Board especially does
not know why Dr. Lox’s expansive comments during portions of cross-examination would
undermine his testimony. And it is likely that Dr. Lox’s seemingly “non-responsive” answers on
direct examination were due to the ambiguity of the questions asked. The Board’s focus on these
technical issues is more on the substance of an expert’s testimony. Therefore, the Board does not
adopt the ALJ’s comment that Dr. Lox’s testimony at times was “non-responsive” on direct and
“expansive” at times on cross examination. And the Board will not base its decision on the
ALJ’s characterization of certain responses of Dr. Lox as being ‘“non-responsive” or
“expansive.”

Dr. Launder makes the point that, despite the fact that Dr. Lox’s expert report did not
individually address the treatment of the patients, he did so during his testimony. (Dr. Launder’s
Exceptions, at 20.) But Dr. Launder does not mention what patient specific testimony of Lox’s
is relevant. Likewise, at no point in Dr. Launder’s patient specific exceptions does he refer to
any specific statements or opinions of Dr. Lox.

Dr. Launder also states that Dr. Lox has experience in “the use of SNB and TP1L.” This
appeérs to be based upon the question, “Have you had experience with the use of trigger point
injections, as well as sciatic nerve blocks?” Dr. Lox responded, “Yes.” (Tr. 1062.) Dr. Lox,
however, did not explain how often or under what circumstances he used these procedures or
what type of sciatic nerve block he was referring to or what substances he has used in his sciatic

nerve blocks or how he performs these procedures. Beyond the fact that Dr. Lox has experience
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in this area, the Board has not been provided with any information about this experience to grant
his testimony any special weight.

Along those lines, Dr. Launder, without specifying any testimony, mentions that Dr. Lox
testified “that the SNBs performed by Respondent were properly coded.” This may be based

upon the following testimony:

Q. Let me go back, that’s okay. Are you familiar with the AMA CPT

codes?

A. Yes.

- Q. In the Workers” Comp system, specifically the one that you’re
familiar with, do you use those codes for billing purposes?

A. Yes.

Q. And, so, are you familiar, then, with the coding for sciatic nerve
blocks and/or TPI and/or pain medications and whatever else, surgery
and all that?

A. Yes.

Q. Did you see any evidence in this case that in any of the cases that

the CPT coding for nerve blocks or TPIs was incorrect?
A. No.

(Tr. 1080-81). Again, while it is worthy to note that Dr. Lox did not see any evidence of
improper CPT coding, his testimony is so shallow on this topic that the Board cannot give it
much weight. Dr. Lox does not even mention the CPT codes used by Dr. Launder to bill these
procedures. The underlying grounds and reasoning for Dr. Lox’s opinions are wholly absent
from his testimony. Without an underlying basis, an opinion cannot reasonably be accepted.
While it is true that Dr. Lox gave opinions supporting Dr. Launder, that in itself is not sufficient
to convince the Board that his opinions are worth adopting, and the Board declines to do so.
Dr. Wolf — Expert for Dr. Launder
Dr. Launder contests the ALJ’s analysis of Dr. Wolf’s testimony concerning the coding

for his purported sciatic nerve blocks. Dr. Wolf’s testimony on this issue is addressed, above, in

Section L.
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Except for the ALJ’s characterization of certain testimony of Dr. Lox, discussed above,
the Board does not accept Dr. Launder’s exceptions contesting the ALJ’s crediting of the State’s
experts and the ALJ’s rejection of the opinions of Dr. Launder’s experts. The Board has
carefully considered the testimony of the experts and the ALJ’s findings, as well as Dr.
Launder’s arguments and the State’s responses, and the Board agrees with the ALJ, and the
ALJ’s analysis (except where otherwise noted), that the State’s experts were more persuasive.

Also, the credibility of Dr. Launder’s experts was undermined by their opinions
concerning his medical records. They each found his medical records adequate despite the fact
that they were not able to tell what Dr. Launder meant, in reference to his “sciatic nerve blocks,”
among other injections, without information provided to them outside the medical records or
without making assumptions on the procedures. And the outside information on which they
based many of their opinions was never fully disclosed.

V. DR. LAUNDER’S TESTIMONY
Dr. Launder asserts that his own testimony was “accurate, consistent with the records,

ks

and supported by his experts and the medical literature.” Dr. Launder, however, references no
specific testimony of his, no expert testimony, no medical records, and no literature. The citation
to the record that Dr. Launder provides is only in general to 240 transcript pages of his own
testimony. Simply put, it is not the Board’s role to identify specific evidence in the record to

support Dr. Launder’s exceptions. Dr. Launder offers no real basis for his exception. The

exception is denied.
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V1. PATIENT SPECIFIC EXCEPTIONS

Based upon the testimony of Dr. Conant and Dr. Sethi, with regard to Patients A, B, C, E,
and G,” the ALJ found that the State proved that Dr. Launder failed to meet the appropriate
standards for the delivery of quality medical care, in violation of § 14-404(a)(22); failed to keep
adequate medical records,’ in violation of § 14-404(a)(40); grossly overutilized health care
services, in violation of Health Occ. § 14-404(a)(19); and willfully filed false statements to
collect fees for services not provided,” Health Occ. § 14-404(a)(23).

Dr. Launder does not dispute any of the specific factual findings made by the ALJ
pertaining to the specific patients at issue. (Findings of Fact, 49-105.) Dr. Launder also does not
address any specific testimony of the State’s experts. Nor does Dr. Launder cite any specific
testimony of his experts or cite any specific medical records.® Instead of disputing the ALJ’s
findings or specifically addressing the procedures at issue, Dr. Launder simply generally asserts
that his treatment was appropriate for each patient and then mentions particular aspects of his
treatment that he believes were positive. At the end of each paragraph that Dr. Launder offers
for Patients A, B, C, E, and G, he refers only to the testimony of his witnesses in general, citing,
despite the fact that his section is titled “Patient-Specific Findings,” the same approximately 200
transcript pages of combined testimony. Dr. Launder’s exceptions do not cite any specific

statements in the testimony or any medical records.

> Dr. Sethi did not testify on Patient E. He testified about Patients A, B, C, and G. Dr. Conant
testified on Patients A, B, C, E, and G.

% The ALJ also found that adequate medical records were not properly kept for Patients D and F.
7 The Health Occ. § 14-404(a)(23) finding refers to the injections upcoded to sciatic nerve
blocks. This finding concerns Patients B, C, E, and G.

® In a rare instance of Dr. Launder referring to specific evidence, Dr. Launder states that Patient
A’s “work hardening program” was not conducted by physicians. Dr. Launder, however, does
not refer to any evidence indicating that these evaluations are generally conducted by physicians
or that this undermined the evaluation. Nor does Dr. Launder address the substance of the
evaluations’ findings.
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Dr. Launder generally states, with respect to Patients A, B, and C, that his treatment was
conservative. This argument rehashes the argument that he made before the ALJ, which was
directly addressed by the ALJ. The ALJ found that his treatment was not conservative. He often
applied numerous modalities during the same visit. (ALJ’s Proposed Decision, at 42.) Dr.
Launder does not address the basis for the ALJ’s rejection of his argument, and the medical
records support the ALJ’s finding. The Board fails to see why it should decide any differently
than the ALJ on this issue.

With respect to Patient E, Dr. Launder relies upon his recommendation that the patient
receive spine surgery. This argument rests on the assumption that Dr. Launder’s responsibility to
meet the appropriate standards of quality medical care disappears once there are delays in
recommended treatment. The ALJ rejected this argument. Dr. Launder’s response to the ALJ’s
finding is that the ALJ is biased against him. Dr. Launder fails to adequately address the ALJ’s
reasoning for rejecting Dr. Launder’s position. The Board agrees with the ALJ, The fact that
recommended treatment does not immediately occur does not authorize a physician to treat
patients below the appropriate standards for quality medical care.

With respect to Patient G, Dr. Launder argues that his steroid sciatic nerve blocks were
legitimate procedures. But, even if the procedure is recognized, that does not mean that
performing the procedure repeatedly on Patient G met the appropriate standards of quality
medical care. And Dr. Launder’s exceptions do not explain why the purported sciatic nerve
blocks were appropriate for Patient G. This exception is denied.

CONCLUSIONS OF LAW
Based upon the findings of fact, the Board concludes that, concerning Patients A, B, C, E,

and G, Dr. Launder grossly overutilized health care services, in violation of Health Occ. § 14-
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404(a)(19); and failed to meet the appropriate standards as determined by appropriate peer
review for the delivery of quality medical and surgical care performed in this State, in violation
of Health Occ. § 14-404(a)(22). With regard to Patients B, C, E, and G, the Board concludes that
Dr. Launder willfully submitted false statements to collect fees for which services were not
provided, in violation of Health Occ. § 14-404(a)(23). With regard to Patients A, B, C, D, E, F,
and G, the Board concludes that Dr. Launder failed to keep adequate medical records as
determined by appropriate peer review, in violation of Health Occ. § 14-404(a)(40).
Sanction

The ALJ recommended as a sanction that the Board suspend Dr. Launder’s medical
license “for a term and upon the conditions the Board deems appropriate, in light of the State’s
recommendation and any other factors the Board considers appropriate.” (ALJ Proposed
Decision, at 50.)

The State filed exceptions on the ALJ’s proposed sanction. The State argues that Dr.
Launder’s treatment was so far outside the norm that the Board should revoke his medical
license and fine him $50,000.

Dr. Launder also filed exceptions on the ALJ’s recommended sanction. Dr. Launder
argues that suspension is not warranted. He mentions that his accuser is an insurance company
driven to limit the amounts it disperses for claims (Dr. Launder’s Exceptions, at 25), that the ALJ
found that the alleged violations are correctable, and that Dr. Launder has not been previously
disciplined by the Board (id. at 2-3).

While Dr. Launder does not have any prior history of discipline by the Board, his pattern

of excessive treatment and billing discrepancies is disturbing. The Board agrees with the ALJ’s
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finding that the “violations are certainly serious, and the acts spanned a number of years,
suggesting a pattern of behavior.”

The testimony clearly shows that the treatment that Dr. Launder was providing as a
whole is not duplicated outside his practice group. Dr. Launder, in fact, often provided pain
management treatment that was far outside the zone of appropriate treatment. He repeatedly
provided excessive and unnecessary treatment, which he often did not even attempt to justify or
describe in the medical records. He often just noted “sciatic nerve block injection with Marcaine
and cortisone.” Even his own expert witnesses had no idea what he meant without information
provided to them from outside the medical records. Dr. Launder relies upon the ALJ’s finding
that his behavior is capable of correction. But the Board finds that Dr. Launder’s behavior and
treatment were egregious. Moreover, the Board does not find that Dr. Launder has any real
interest in. correcting, or that he would correct, his behavior. The Board accepts the State’s
exceptions and has determined that the appropriate sanction is the revocation of Dr. Launder’s
medical license and the imposition of a $50,000 civil fine upon him,

In determining the amount of the fine, the Board considered the extent to which Dr.
Launder derived a financial benefit from his conduct, the willfulness of his conduct, and the
extent of actual or potential public harm caused by his conduct. The Board agrees with the ALJ
that a financial motivation is not a required element to prove overutilization. The Board,
however, finds that Dr. Launder was motivated, at least in part, by the financial benefits of
excessively treating his patients and that he derived a significant financial benefit. As a result,
the Board departs a little from the ALJ in this regard. That is not to say that the financial benefit
was the sole reason for his actions. Like the ALJ, the Board does not find that Dr. Launder had

no regard for the health and welfare of his patients. As the ALJ found, a financial benefit and
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concern for patients are not always mutually exclusive. But, in this case, Dr. Launder’s
treatment was both inappropriate and financially motivated, resulting in a clear pattern of
unnecessary medical treatment.
ORDER

It is, by an affirmative vote of a majority of a quorum of the Board, hereby

ORDERED that the license of William J. Launder, M.D. to practice medicin;: in
Maryland is REVOKED; and it is further

ORDERED that, within six months of the date of this Final Decision and Order, Dr.
Launder shall pay a civil fine of $50,000. The fine shall be paid by certified check or money
order and shall be made payable to the Maryland Board of Physicians, P.O. Box 37217,
Baltimore, Maryland 21297; and it is further

ORDERED that this is a public document.

Daté ' Christine A. Farrelly, Acting Executive Iﬁyéctor
Maryland State Board of PHysicians

NOTICE OF RIGHT TO APPEAL
Pursuant to § 14-408(a) of the Health Occupations Article, Dr. Launder has the right to
seek judicial review of this Final Decision and Order. Any petition for judicial review must be
filed within 30 days from the date this Final Decision and Order is mailed. The petition for
judicial review must be made as directed in the Maryland Administrative Procedure Act, Md.

Code Ann., State Gov’t § 10-222, and Maryland Rules 7-201 et seq.

20



If Dr. Launder petitions for judicial review, the Board is a party and should be served
with the court’s process. In addition, Dr. Launder should send a copy of his petition for judicial
review to the Board’s counsel, David Wagner, Assistant Attorney General, Office of the
Attorney General, 300 W. Preston Street, Suite 302, Baltimore, Maryland 21201. The
administrative prosecutor is not involved in the circuit court process and does not need to be

served or copied on pleadings filed in circuit court.
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STATEMENT OF THE CASE S

On or about May 1, 2012, the Maryland State Board of Physicians (Board) issued Charges

Under the Maryland Medical Practice Act (Charges) against William J. Launder, M.D.

(Respondent). The Charges alleged, with respect to seven patients ((Pa_ﬂ,cnts A throhgh G),! the

following violations of the Maryland Medical Practice Act (Act), codified at sections 14-101

through 14-507 of the Health-Occupations Atrticle, Annotated Code of Maryland: that the

Respondent grossly overutilized health care services, in violation of section 14-404(a)(19) of the

Act; that he failed to meet appropriate standards for the delivery of quality medical and surgical

care, as determined by appropriate peer review, in violation of section 14-404(a)(22); that he

e
g,

\\\\\
s,

wiltfully submitted false sta&:ment*s“"meoliccﬁfees*forwhigg services were not provided, in

" In order to preserve patient confidentialily, the patients are referred o by letter in the Charges and in this Proposed

Decision. See State’s Ex. 1 for the Patient Key.




violation of section 14-404(a)(23); and that he failed to keep adequate medical records, as
determined by appropriate peer review, in violation of section 14-404(a)(40). Md. Code Ann.;
Health Occ. §§ 14-404(a)(19), (a)(22), (a)(23), and (a)(40) (Supp. 2012). The Board forwarded the
Charges to the Office of the Attomey General for prosecution.

On September 12, 2012, I held an in-person Pre-hearing Conference (Conference) at the
Office of Administrative Hearings (OAH) in Hunt Valley, Maryland. Natasha Wesker and
Francesca Gibbs, Assistant Attorneys General, Health Occupations Prosecution and Litigation
Division, Administrg::ive Prosecutors, represented the State of Maryland (State). Conrad W.
Vamer, Esq., represented ti;e Respondent, who was present.

At the Conference, thc parties discussed several pleadings and motions that had been filed
shortly before the Confemnée, including the Respondent’s Amended Prehearing Conference
Statement; the Rcépondent’:s Motion to Exclude State’s Experts; the State’s Opposition to the
Respondent’s Motion; and the State’s Motion to Exclude Certain of Respondent’s Witnesses and
Experts. Because of the timin g of the filing of these papers, I did not resolve all the motions at the
conferénce,. but documented the discussion and partial resolution in my Prehfsaﬁn'g Conference
Report-and Order (Order), issued on September 19, 2012. See Order at 2-5.

On Friday, October 12, 2012, I held another on-the-record telephone conference, at which I
ruled on the outstanding motions, as well as the State’s Motion to Quash Subpoena Duces Tecum
Issued to Ruth Gangi, and an issue raised orally by the State concenﬁng co-counsel for the
Respondent, Sloane Fish, Esq. Because the hearing was scheduled to commence on Tuesday,
October 16, 2012, I did not reduce my tulings to writing. Instead, with the agreement of the parties,

I recapitulated my rulings on the record at the beginning of the hearing on October 16, 2012. See



Transcript of Proceedings (Tr.) 7-12; see also Tr. 2101-2107, where 1 addressed the State’s
objections to certain documents contained in the Respondent’s exhibit binder,

The hearing on the merits took place on October 16, 17, 18, 19 and 22 and November 13
and 15, 2012, at the OAH. Ms. Wesker and Ms. Gibbs represented the State. Mr. Varner and Ms,
Fish represented the Respondent, who was present.

Procedure in this case is governed by the contested case provisions of the Administrative
Procedure Act, the Rules of Procedure for the Board, and the Rules of Procedure of the OAH. Md.
Code Amn., State Gov’t §§ 10-201 through 10-226 (2009 & Supp. 2012); COMAR 10.32.02;% and
COMAR 28.02.01.

ISSUES

The issues are whether, with respect to Patients A through G, the Rc:spch’dent gro'ssiy
overutilized health care services, in violation of section 14-404(a)(19) of the Act; whether he
failed to meet appropriate standards for the delivery of quality medical and surgical care, as
determined by appropriate peer review, in violation of section 14-404(a)(22); whether he
willfully submitted false statements to collect fees for which services were n.ot provided, in
violation of section 14-404(a)(23); whether he failed to keep adequate. medié:al récords, as
determined by appropriate peer review, in violation of section 14-404(a)(40); and, if any
violations are proven, what sanction is appropriate for the violation(s).

SUMMARY OF THE EVIDENCE

Exhibits
1 admitted seventy-nine (79) exhibits on behalf of the State, and sixty (60) exhibité on

behalf of the Respondent. An exhibit list is attached to this Proposed Decision as Appendix A.

*The Board amended its regulations, effective January 21, 2013. 40 Md. Reg. 20 (January 11, 2013). Iapplicd the
regulations in effect at the time of the hearing.
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Testimony®

The following witnesses testified on behalf of the State, in order of appearance:
* Ruth Gangi, Provider Integrity Billing Analyst, Injured Workers’ Insurance Fund (TWIF);
¢ Heather McLaughlin, Lead Compliance Analyst for the Board;

* Navinder Sethi, M.D., accepted (over the Respondent’s objection) as an expert in
orthopedic surgery and medical recordkeeping;

* Richard H. Conant, M.D., accepted (over the Respondent’s objection) as an expert in
orthopedic surgery and medical recordkeeping; and

» Stanley Friedler, M.D.*

The following witnesses testified on behalf of the Respondent, in order of appearance:
® Robin Green, Practice Administrator, Maryland Orthopedics, P.A ;
* Mark Matsunaga, M.D.’

* Dennis Lox, M.D., accepted (over the State’s objection) as an expert in pain
management;

¢ Benjamin Boscolo, Esq.;
¢ Richard Teitel, Esq.;

* Kenneth R. Lippman, M.D., accepted as an expert in orthopedic surgery and‘mééica]
recordkeeping;

* The Rc’spondent,6 and

* Marcia D. Wolf, M.D., accepted as an expert in pain medicine.’

*To accommodate the scheduling constraints of certain witnesses, some witnesses were taken out of order by
agreerent.

“ Dr. Friedler was not tendered as an expert. He is a board-certified orthopedic surgeon who performed independent
medical examinations (IMES) on two of the patients referred to in the Charges, Patient A and Patient B.

*Dr. Matsuriaga was not tendered as an expert. He is a board-certified anesthesiologist who testified as to certain
epidural steroid injections he perforined on one of the patients referred to in the Charges, Patient .

® Counsel did not formally tender the Respondent as an expert, relying on Turgut v. Levine, 79 Md. App. 279 {1989).
Tr. 1541-44.

7 Dr. Wolf expressed a preference for the term “pain medicing” versus “pain management.” Tt 1650,



FINDINGS OF FACT

The Respondent

1. At all times relevant to the Charges, the Respondent was and is licensed to
practice medicine in the State of Maryland. The Respondent was initially licensed to practice
medicine in Maryland on July 17, 1979, under License Number D23687.

2. The Respondent is board-certified in orthopedic surgery. He is a member of a
group practice, Maryland Orthopedics, P.A. (the Practice), which has its principal office in
‘Ellicott City, Maryland, and three other locations. There are four other orthopedic surgeons in
the Practice. The physicians may dispense certain prescription drugs to the Practice’s patients
under a dispensing permit issued by the Board.?

3. The Respondent is on the active hospital staff at Howard County General
Hospital and The Center for Ambulatory Surgery, both in Columbia, Maryland. He sees palients
in the mornings, and performs surgery about two afternoons per week.

IWIF

4. IWIF is a creature of statute, and is an independent unit of St'.atc government.

Md. Code Ann., Lab. & Empl. § 10-107 (Supp. 2012). At the times relevant to this case, it was a
workers” compensation insurer. It is regarded as the “insurer of last resort.” See Md. Code Ann.,
Lab. & Empl. § 10-106 (Supp. 2012).

The Workers® Compensation Commission (Commission or WCO)

5. The Commission is a State administrative and adjudicatory body. Se¢ generally

Md. Code Ann., Lab. & Empl. §§ 9-101 through 9-1201 (2008 & Supp. 2012). When an injured

¥ See generally COMAR 10.13.01,

? As of October 1, 2013, IWIF will be an instrumentality of the State but will no longer serve as the worker's
compensation insurer of last resort. See generally Md. Code Ann., Lab. & Empl. §§ 10-101-10-108 (revised
effective October 1, 2013) (Supp. 2012).



worker files a claim, the Commission must decide certain factial and legal issues, including but
not limited to whether the claimant sustained an accidental injury that arose out of and in the
course of employment; whether the claimant’s symptoms are causally related to the accidental
injury; whether the medical treatment requested or performed is reasonable and necessary; and
whether the claimant is ultimately entitled to an award of compensation for any disability.

6. A workers’ compensation insurer may deny authorization for treatment, or deny
payment for treatment, for a number of different reasons, such as that the treatment is not
causally ;“elated to the work injury; that the treatment is not medically necessary; or that the
injury, or manifestation of the injury, was due to a pré»existing condition.

7. When the Commission decides a disputed issue regarding a claimant’s medical
treatment or payment therefor, it has available to it the medical records of the treating physicians
as well as any IMEs that have been performed at the request of the insurer,

Current Procedural Terminology (CPT) Codes

8. For the purpose of billing patients or third-party payors such as insurance carriers,
health care providers use a coding system, C;zrmntProcedurai Terminology, pﬁomul gated by the
American Medical Association. Bach five-di git code refers to a -speciﬁé service or j)réccdure..
Some codes have two-digit modifiers, which further describe the service or procedure. The CPT
codes are published annually and are revised from time to time.

The Practice’s Billing Procedure Generally

9, When one of the Practice’s physicians sees a patient, an “encounter form™ is
created. The physician determines the CPT code(s) that describe what transpired, and enters the
code(s) on the encounter form. The physician also dictates a progress note memorializing the

visit.



10.  The Practice’s office staff compares the note to the encounter form to make sure
that the description and the CPT code(s) match. If so, the Practice bills for the service or
procedure using the CPT code(s) provided by the physician. The office staff does not decide -
which CPT code(s) are appropriate.

The Practice’s Patient Population

11.  Workers’ compensation patients constitute approximately 30 to 35% of the
Practice’s entire patient population. Of that proportion, 16% are patients whose employer’s
insurance carrier is IWIF. TWIF patients represent 6% of the Practice’s total. The Respondent’s
workers compensation patients are typically re?resented by attorneys who practice regularly
before the Commission.

Aspects of the WCC Process

12, The process whereby a claimant secks and obtains workers’” compensation has
several phases, some with predetermined timelines. If an employer or insurer disputes an issue,
for example whether an injury 4rose out of afid in the course of employment, the employer or
insurer may file “issues” to obtain a hearing before the Commission. S_imi.lérly, an injured
worker may file issues, for example if recommended medical treatment is ﬁot aﬁthérizcd, orif
payment for authorized medical treatment is not forthcoming. The necessity for a hearing or
hearings in a particular case lengthens the process.

13. Workers® compensation insurers, including but not limited to IWIF, often require
claimants to submit to an IME by a physician of the insurer’s choosing before authorizing a
requested medical service or procedure or approving payment for treatment already provided.

14. - The IME does not create a physician-patient relationship.

15. Many physicians who accept workers’ compensation patients will not perform



certain procedures or diagnostic studies without prior approval by the insurer.

16. The filing of issues and the performance of DVMIEs can cause delays in medical
treatment and in the processing and ultimate resolution of an injured worker's claim.

17. The Commission authorizes reimbursement to health care providers for services
rendered to injured workers according to a “fee schedule” that is binding on all participants in the
WCC system. For example, a provider may charge $100.00 for a covered service, but if the
scheduled reimbursement for that service is $40.b0, the provider is only paid that amount and
;nay not bill the patient for the difference.

18.  In 2004, the WCC fee schedule changed, such that the reimbursement amounts
for many services and procedures decreased. As a consequence, some health care providers
decided to no longér accept workers’ compensation patients. The Practice continued to accept
such patients.

The Respondent’s Relationship with TWIE

19.  In November 2007, the Respondent complained in writin g to the Commission
about the way IWIF and other workers’ compensation insurers handle claims, with particular
reference to delays in authorization of treatment and failure to approve or pay for treatment even
after the Commission has ordered it. Resp. Ex. 32. The Commission did not respond.

20. The Practice continues to bill IWIF for services rendered to workérs’
cornpensation patients, and TWIF continues to reimburse the Practicé (as prescribed by the fee
schedule) for those services. See generally State’s Ex. 4 (selected CPT codes for J anuary 2001
through July 2007): Statgé’s Ex. 66 (annual practice summary reports, showing total charges
submitted and paid through calendar year 2010 and first six months of 2011).

The IWIF Audit.




21.  As part of its operations, IWIF reviews paid medical bills after the fact, to
determine if they were paid correctly and supported by documentation. Part of the analysis
involves a review of the CPT codes billed by providers (“vendors”) for services rendered.

22, In or about 2001 and continuing to the present, Ruth Gangi, Provider Integrity
Billing Specialist, was and is an IWIF employee responsible for such after-the-fact reviews. She
is not a physician but is familiar with the CPT codes that are typically billed in worker’s
compensation cases. In performing her reviews, she looks for coding patterns that are anomalous
or “out of the norm.”

23. 2001, Ms. Gangi performed a CPT frequency report for CPT code 76140,
“consultation on X-ray exam made elsewhere, written report.” A frequency report shows every
TWIF vendor that has billed the code, and with what frequency. The Practice was one of the
vendors on the report. Ms. Gangi subsequently performed a focused review of the Practice’s
billing of CPT code 76140. By letter of March 19, 2002, Ms. Gangi advised the Practice that
when one of the physicians reviewed X-rays already read by another physician, that service
shoﬁld be included in the code for the office visit and not billed separately. State’s Ex. 74.

24.  Inthe course of that same review, Ms. Gangi realized that thé Praézice was billing
for the claimant IMEs using CPT codes 99455 and 99275, éven though those fees were also paid
out of the ultimate award. In her letter of March 19, 2002, Ms. Gangi brought this double
payment {o the attention of the Practice. State’s Ex. 74. The pargics negotiated the amount of a
refund, which the Practice paid to IWIF.

25.  In 2003, Ms. Gangi conducted another review of the Practice to see if the.
problems identified in her March 2002 letter had been corrected. She determined that the billing

issues related to CPT code 76140 and duplicate payments of claimant IMEs persisted. By letter



of March 6, 2003, she brought this to the attention of the Practice and identified an overpayment.
State’s Ex. 74. Again, the parties negotiated the amount of a refund, which the Practice paid to
IWIF,

26.  In 2005 and again in 2006, Ms. Gangi performed re-reviews concernin g CPT
code 76140 and duplicate payments for claimant IMEs. She sent letters to the Practice on
November 2, 2005 and September 27, 2006, respectively, identifying the same concerns and
related overpayments. State’s Ex. 74. As before, the parties negotiated the amount of a refund,
which the Practice paid to IWIF.

27.  In the course of her 2005 summary review of the Practice, Ms. Gangi noticed that
the Practice was billing for services rendered under CPT code 64445, “Introduction/Injection of
Anesthetic Agent (Nerve Bloc’k_), Diagnostic or Therapeautic, sciatic nerve, single.” See State’s
Ex. 73. She recognized this as a code typically billed by anesthesiologists, not orthopedic
surgeons. In 2005, the Practice billed for both single and bilateral procedures, totaling 385,
under codes 64445 and 64445-50. State’s Ex. 66 at 2089.

28.  Inthe course of this review, Ms. Gangi also noticed that the Practice billed the
bulk of established patient office visits under CPT code 99214, the fourth highéSt Iévekl- of “office
or other outpatient visit” for established patients. See State’s Ex. 72 and Ex. 66 at 2092. The
level of reimbursement for CPT Code 99214 is higher than for the lower office visit codes.

29. | When Ms. Gangi reviewed the 2006 practice summary report for the Practice, she
again saw a large number of services billed under CPT codes 64445 and 64445-50, and the bulk
of established patient office visits billed under CPT code 99214. See State’s Ex. 66 at 2099 and
2102. | "

30.  Ms. Gangi selected the medical and billing records of five of the Practice’s
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patients and sent them to a peer reviewer, Scott Brown, M.D.,' for his review. One of the
patients was Patient D. Ms. Gangi asked him to review the level of care for office visits; the
billing of sciatic nerve blocks (SNBs) under CPT code 64445; and the billing of trigger point
injections (TPIs) under CPT codes 20552 and 20553. The reimbursement level for SNBs is
substantially higher than for TPIs; for example, the “allowed dollars” for a SNB in 2003 was
three times as much as fora TPI. Tr, 128,

31. On or about January 5, 2007, Dr. Brown transmitted a report to Ms. Gangi
concerning Patient D. State’s Ex. 67. This report is not limited to the Respondent’s treatment of
Patient D.!! Nonetheless, Dr. Brown noted that for many follow-up visits, the documentation did
not support CPT code 99214; and that there was no documentation or procedure notes showing
the specifics of the injections performed, so that it was impossible to determine whether a true
SNB, as distinct from a “regional soft tissue injection (i.e., [TPI])” was in fact performed.
State’s Ex. 67.

32. On April 26, 2007, Ms. Gangi sent a letter to the Practice, advising that 4 peer
review of five patient records had been conducted and indicating that peer review had
determined that: 89% of the follow-up office visits had been up-coded; the documentation of
SNBs and TPIs was inadequate; for services billed as ,SNBS, TPIs might have been the actual
service rendered; and both SNBs and TPIs were overutilized in the patients reviewed. Staie’s
Ex. 74. The letter set forth TWIF’s expectations for billing and -décum,entation going forward,
and stated that continuation of the questioned billing practices “may result in referral to the
appropriate party for review and consideration.” Id. Ms. Gangi meant the Board.

33.  On May 25, 2007, the Practice responded to Ms. Gangi’s letter. The response in

% Dr. Brown is board-certified in physical medicine and rehabilitation and pain medicine. State’s Ex. 67.
"1t §5 undisputed that the Respondent saw Patient D on only one occasion, February 27, 2006.
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essence stated that the Practice’s patients had complex problems involving multiple body parts;
that the Practice pursued conservative treatment rather than recommending surgery; that the TPIs
and SNBs reduced pain and improved function, and helped to avoid procedures such as lumbar
decompressions and fusions; and that the Practice could begin to put more documentation as to
the SNBs in progress notes. State’s Ex. 74.

34.  Following her letter, Ms. Gangi put “edits” into IWIF’s computer system so that
if the Practice billed for SNBs or TPIs, it would come to her attention. In that event, an IME
would be scheduled for the claimant. TWIF s;chcdu]ed approximately 27 IMEs as a result of this
process.

35.  Because of patient safety concerns raised by several of the IME physicians, on
August 27, 2007, IWIF filed a complaint with the Board against the Practice. State’s Ex. 2.

The Board’s Investigation

36. In the course of its investigation, the Board obtained from IWIF the medical
records of some 25 of the Practice’s patients whose employers were IWIF insureds, IME reports
on those patients, a 2007 Audit Summary, ‘and other related documents. State’é Ex.2 and Ex. 4.

37. OnDecember 11 and 15, 2008, the Board notified the Respondent of the
Complaint and requested a response and summaries of care for .12 patiénts. State’s Ex. 5 and Ex.
6. On May 5, 2009, the Board requested summaries of care for five additional patients. State’s
Ex. 11. |

38. On January 20, 2009 and February 2, 2009, the Practice submitted a global
response to the Board, as well as summaries of specific patient care from the individual
physicians. State’s Ex. 9 and Ex. 10.

39, On or about September 9, 2009, and April 27, 2010, the Board referred this case

12



to Maximus Federal Services, Inc. and Permedion, respectively, for peer review. The Board
requested a practice review with respect to ten patients treated by the Respondent. State’s Ex. 3,
13, and 16. The Board received the peer review reports on January 6, 2010 and October 25,
2010. State’s Bx. 3. Based on its review of those reports, the Board determined to charge the
Respondent with violations of the Act pertaining to Patients A through G.

The State’s Phvsician Witnesses

40.  Navinder Sethi, M.D., is board-certified in orthopedic surgery, specializing in
spine surgery. He sees patients three days per week in the office and performs surgery two days
per week. Workers’ compensation patients comprise less than 10% of his practice.

41.  Richard H. Conant, M.D., is board-certified in orthopedic surgery. He has an
office-based clinical practice and no longer performs surgery. Approximately 50% of his
practice involves performing IMEs for attorneys or insurance companies; approximately 90% of
his forensic work is for the defense.

42, Stanley Friedler, M.D., is board-certified in orthopedic surgery. Approximately
35% to 40% of his practice involves performing H\f[Es;.{h‘e restis seeingand- treating patients.
He has not performed surgery for about four years. He performed four IMEs on ?atient A and
three IMEs on Patient B before IWIF filed its Complaint with the Board. State’s Ex. 29 and 35.

The Respondent’s Physician Witnesses

43, Mark Matsunaga, M.D., is board-certified in anesthesiology and pain

management. He performs pain management services for the Practice one day per week, on an
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independent contractor basis. In May, June, and July, 2009, he administered a series of three
lumbar epidural steroid injections' to Patient G in the Practice’s office.

44,  Kenneth R. Lippman, ML.D., is board-~certified in orthopedic surgery. He has a
clinical practice in general orthopedics, and also performs surgery. He sees workers’
compensation patients virtually every day.

45.  Dennis Lox,” M.D., is board-certified in physical medicine and rehabilitation
(PM & R, also referred to as “physiatry”™), with a subspecialty in outpatient musculoskeletal
medicine, including pain management. He does not perform surgery. He treats workers’
compensation and personal injury patients, usually by referral.

46. Marcia D. Wolf, M.D,, is board-certified in PM & R and in the subspecialty of
pain medicine. ' She treats workers’ compensation patients and has been a vendor of IWIF since
2000.

Pain Management

47.  Although some physicians are certified or hold themselves out as specialists in
pain management, many other types of physicians perform pain management in their practice.
There is no prohibition on orthopedic surgeons performing pain management s_érviécs for their

_ patients. .
48.  Physicians, including pain management specialists, employ a number of different

modalities to treat chronic pain, including but not limited to pain medications (non-narcotic and

"2 These are injections of steroid medications into the epidural space surrounding the spinal cord. They are typically
performed by anesthesiologists or physiatrists. An epidural injection is an invasive procedure and is documented by
a procedure note. See, .g., State’s Bx. 50 at 1628, 1633, 1634. The Respondent does not perform epidural steroid
injections. The CPT code for such injections is difféerent from the codes for SNBs; Ms. Gangi testified that the
a3pp1icabie code is “around 6231 1. Tr. 129-130; see also Tr. 835 {Dr. Matsunaga).

“ Incorrectly referred to in the Transcript as Dr. “Lawrénce.” See Tr. 1060.

" Physicians obtain board cerfification in physical medicine and rehabilitation and/or pain management from the
American Board of Physical Medicine and Rehabilitation by taking an examination administered by the American
Board of Anesthesiology. Tr. 1643-44, ’
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narcotic), referrals to chiropractic and physical therapy, injections, acupuncture, referral to other
specialists, and durable medical equipment such as back supports.
Patient A

49, Patient A was injured at work on June 9, 2004, when 2 clock fell off a wall and
struck her in the neck.

30. The Respondent first saw Patient A for this injury on June 30, 2004. He treated
her on 27 occasions between then and March 10, 2006.

51.  Throughout this time frame, the Respondent diagnosed the Patient as having
chronic cervical or cervical-thoracic sprain or strain, sometimes severe.

52. An MRI of the Patient’s cervical spine on October 9, 2004 was essentially
normal, other than confirming the presence of spasm in the neck. State’s Ex. 25 at 385.

53.  Throughout her treatment with the Respondent, Patient A complained persistently
of pain, primarily in her neck. The physical examinations performed by the Respondent
consistently showed bilateral cervical tenderness and spasm, and reduced cervical range of
motion; sometime the spasms exténded into the area of the trapezius muscic.-

54,  The Respondent administered 27 bilateral cervical TPIs (i.c., 54 iﬁjections) to
Patient A between June 30, 2004 and March 10, 2006, as well as thoracic TPIs on }uiy 21, 2004
and November 30, 2005. He regularly dispensed non-narcotic anti-inflammatory medications,
muscle relaxers, and pain relievers (Feldene, Soma, Ultram, and Zantac) from his office. He
prescribed Vicodin, a narcotic pain reliever, on at least seven occasions.

55.  For at least part of the time the Réspondent treated her, the Patient was also

receiving physical therapy and/or chiropractic care.
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36.  In the progress note for the February 1, 2006, visit only, the Respondent noted
that the TPIs were “with Marcaine and cortisone.” He did not specify the amounts.

57.  Patient A underwent a functional capacity evaluation and “work hardening” at
Rehab at Work in the fail of 2005. The evaluators consistently observed “abnormal body

. mechanics,” a lack of “appropriate clinical evidence of maximal effort with functional testing,”
and significant evidence of “symptom magnification.” State’s Ex. 26 at 470-479, 485-497, 499
507, and 509-511. The Rehab at Work reports are contained in the Respondent’s chart for
Patient A.

58.  AtIWIF's request, Dr. Stanley Friedler performed IMFs on Patient A on
September 10, 2004; December 14, 2005; and March 19, 2007.° State’s Ex. 29. Dr. Friedler
also reviewed the records of other health care providers who had examined the patient.

59. . As of December 14, 2005, Dr. Friedler’s impression was cervical spondylosis and
disc disease at C5-6 and C6-7, pre-existing; cervical sprain/strain, probably resolved; and
undifferentiated somatoform disorder. Id. at 588. For the latter impression, Dr. Friedler relied on
reports of examinations of the patient by Dr. Stephen Hench, which incorgoratéd the notes of a
psychologist, Dr. Noonberg, and by Dr. William Beatty, a psychiatrist. Id. at 586, Tr 1428-29.

60.  As of December 14, 2005, Dr. Friedler opined that Patient A had long ago
reached maximum medical improvement; did not need further orthopedic treatment as a result of
the June 9, 2004 injury; and “without question” did not need further TPIS. State’s Ex. 29 at 589.

61 .Whiie being treated by the Respondent, Patient A regularly reported that the
injections helped alleviate her neck pain, and requested that they be repeated. State’s Ex. 24.

62.  Patient A made sporadic attempts to return to work, but was not successful.

5 The last IME took place after the Respondent ceased treating Patient A, but it includes comments concerning the
Respondent’s office visits on January 4, February 1, and March 10, 2006. State’s Ex. 29 at 579.
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Patient B

63. Patient B was injured at work on November 30, 2004, when she fell down while
running. She sustained injuries to her neck, shoulder, and right knee.

64.  The Respondent first saw Patient B on March 28, 2005, one week after another
physician in the Practice had performed surgery on her right knee. Because of tenderness in the
right calf, the Respondent ordered an immediate ultrasound to rule out deep venous thrombosis.
This test was negative. The patient resumed treatment with the Respondent’s colleague. State’s
Ex. 30.

65. The Respondent next saw Patient B on January 11, 2006. Thereafter, he treated
her on an approximately monthly basis until June 6, 2008, for a total of 30 visits.

66. A previous MRI had revealed a central Jumbar disc herniation at L4-5. State’s
Ex. 32 at 680, 690. Because of chronic low back pain radiating down her legs, the patient
received two epidural steroid injections in November 2005 from another physician in the
Practice’s office, but declined the third injection. Id. at 736-738.

67.  When the Respondent saw her on January 11, 2006, Pa[iﬁnt}i’; complained of
extreme pain in her back. She disclosed that she was taking two 10mg V-iccdin éills at a time.
The Respondent discussed the dangers of the abuse of narcotic medications, and changed her
prescription to Percocet, 7.5 mg, 40 pills. State’s Ex. 32 at 758. He also prescribed Voltaren and
Flexeril, and referred her to Dr. Jamaris, a neurosurgeon. /d.

68.  Patient B's surgical course was extremely complex, including an anterior cervical
discectomy and fus.ién by Dr. Jamaris on April 2, 2007 (State’s Ex. 32 at 846, 848); a lumbar
laminectomy at L4 by Dr. Jamaris on December 17, 2007 (Id. at 911, 916); and a repeat Jumbar

laminectomy on February 8, 2008 (/d. at 917, 921).
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69.  During the Respondent’s treatment of Patient B, he dispensed non-narcotic anti-
inflammatory medications, muscle relaxers, pain relievers and stomach protectors on at least 25
office visits. On approximately 20 visits, he prescribed narcotic pain relievers. The narcotic
pain relievers were primarily Percocet, in dosages ranging from 5.0 mg to 10.0 mg (after back
surgery), and in amounts of 30, 40, 45 or 50 pills, with the last prescription for 150 pills. The
Respondent prescribed Vicodin on two visits. On approximately 17 visits, the Respondent
&ispensed non-nareotic medications and prescribed narcotic medication on the same visit. See
generally State’s Ex. 32, progress notes. On at least nine visits, the Respondent performed
bilateral cervical and/or lumbar TPIs. On one visit, he administered one SNB, and on another he
administered bilateral SNBs. Id. There were a total of 48 TPIs. Tr. 948.

70.  On the office visit of March 28, 2008, Patent B disclosed that she was taking
30mg of Percocet a day (five 10mg pills). The Respondent was “shocked” and concluded that
the patient was addicted to Percocet. He entered into a verbal agreement with her that she would
not obtain Percocet from any other physician, and that he would gradually wean her off the
medicine to prevent withdrawal. He prescribed 150 pills at a dose of 7.5 mg s0 that she could
take one every four hours; his intention was to reduce the dose the following month State’s Ex.
32 at 928-99, Tr, 1638.

71. - On or about May 2, 2008, after the Respondent realized that Patient B had been
obtaining Percocet from another ph ysician,m someone placed a handwﬁtten note in the chart,
stating “Absolutely no narcotics for this patient per [the Respondent].” Resp. Ex. 11 at415; Tr.
1638. The Respondent discharged Patient B from his care on June 6, 2008, noting that she had

reached maximum medical improvement. State’s Ex. 32 at 996.-97.

Mg appears that Dr. Jamaris had prescribed Percocet on some follow-up visits, and also concluded that the patient
was “dependent on narcotic analgesia.” See, e.g.; State’s Ex. 32 at 904, 943.
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72, At IWIF’s request, Dr. Friedler performed IMEs on Patient B on July 27, 2005;
December 15, 2005, and June 27, 2007. State’s Ex. 35. As of December 15, 2003, Dr. Friedler, -
while noting the patient’s several traumatic injuries and pre-existing conditions, was of the view
that she had reached maximum medical improvement and was able to work. He provided
impairment and disability ratings. State’s Ex. 35 at 1073-75.

73.  Asof June 27, 2007, after the patient’s écrvic‘al fusion, Dr. Friedler noted that she
had had “an extenéivc amount of surgery on her neck, but seemed to be doing reasonably well.”
He thought it would be reasonable for her to have a series of Synvisc injections in the right knee.
He recognized that she had degenerative disease in the lower back, and recommended anti-
inflammatories and exercise. State’s Ex. 35 at 1064-65.

Patient €

74.  Patient C, a health ¢are worker, injured her neck and back on July 3, 2006 when
lifting a paraplegic patient.

75. The Respondent first saw Patient C on January 3, 2007. At that time, his
impression was posttraumatic cervical headaches; cervical strain; and l'umba‘ar radiculopathy.
State’s Ex. 38 at 1106. He administered one lumbar TPI and bilateral cervical 'I"PIS; dispensed
Feldene, Soma and Ultram; ordered physical therapy, and also ordered an MRI of the pelvis
because of certain findings on X-ray. State’s Ex. 38 at: 1107.

76.  The Respondent treated Patient C on seven occasions from January 3, 2007
through September 26, 2007. During this time frame, he administered five lumbar TPIs, four
cervical TPIs, and one SNB “with Marcaine and cortisone.” State’s Ex. 38. The Respondent
disperised non-narcotic medications (such as Feldene, Soma, Norflex, and Ultram) on SiX visits;

on four visits he also prescribed narcotic pain medication (Vicodin or Lortab). Id.
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77. AnMRI of Patient C’s pelvis on February 1, 2007 revealed avascular necrosis of
both femoral heads, unrelated to the injury of J L;ly 3, 2006. State’s Ex, 38 at 1116-17; Tr. 2037.
The patient was referred to Drs. Mark and David Hun gerford and subsequently underwent two
surgeries to correct conditions in her hips. Id. at 1125, 1133, 1144, 1151, 1163.

78.  Throughout her treatment, Patient C consistently complained of back pain
radiating into her left leg. On January 31, 2007, the Respondent recommended a course of
epidural steroid injections. State’s Ex. 38 at 1115,

79. IWIF did not approve the epidural injections. In his progress note of September
26, 2007, the Respondent asserted that the delay in this approval was causing the patient’s
chronic pain and could lead to permanent damage. State’s Ex. 38 at 1163,

80. AtIWIF's request, William Russell, M.D., who is board-certified inPM &R and
pain medicine, performed IMEs of Patient C on January 30, 2007; June 12, 2007; and April 15,
2008. State’s Ex. 41. As of April 15, 2008, Dr. Russell diagnosed sacroiliac sprain as causally
related to the work injury. He believed that the patient had not yet reached maximum medical
improvement, and suggested a single epidural corticosteroid injection,!’ more éomprehcnsive
pain management, and a possible increase in the quantity and potency of opioid paih medication.
He also believed that “hip pathology and hip surgeries” might be contributing to her symptoms.
State’s Ex. 41 at 1224-26.

Patient D
8l.  Patient D had been treated extensively for symptoms in the cervical and lumbar

spine by other physicians in the Practice since a work-related injury in 1994,

"7 In the June-2007 IME, Dr. Russell had recommended against epidural corticosteroid injections and referred to
SNBs as “useless.” State’s Ex. 38 at 1146.
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82.  The Respondent saw Patient D once, on February 27, 2006. State’s Ex. 44 at
1420. On the visit immediately prior, January 27, 2006, the Respondent’s colleague’s
impression was “herniated cervical disc C3 through C5; herniated lumbar disc at 14-L.5.” Id. at
1420. On January 27, 2006, Patient D received bilateral cervical TPIs and bilateral SNBs with
cortisone and Marcaine, and prescriptions for Percocet, Feldene, Ultram and Soma. Id. |

83, On February 27, 2006, the Respondent’s impression was “chronic cervical and
lumbar radiculopathies”™ in addition to the herniated discs. State’s Ex. 44 at 1421. The
Respondent administered bilateral cervi;:ézi TPIs; bilateral SNBS with Marcaine and cortisone;
and dispensed Feldene, Soma, and Ultram.

Patient E

84, Patient E, a correctional officer in a K-9 unit, was injured on March 9, 2004,
when a dog on a leash lunged, causing a twisting injury to his back.

85. Patient 2’s initial course of treatment by the Respondent concluded on January -
12, 2005, when the Respondent determined that the patient had reached maximum medical
improvement. State’s Ex. 50 at 1584. On February 10, 2006, however, the I-{es'pofjden{ saw the
patient and learned that an MRI had s_‘hc:)wn a herniated disc at L-5-S-1 with a frcé fragment of
disc material in the spinal canal. Jd. at 1592. The Respondent recommended evaluation by a
neurosurgeon. Id. .

86. In September 2006, Patient E, who had been secin g a neurosurgeon, returned £o'
the Practice for treatment of continuing back and leg pain, pending approval of surgery on his
back.

87.  The Respondent saw Patient E on November 22, 2006; the impression was

herniated lumbar disc; thoracolumbar strain, and lumbar radiculopathy. State’s Ex. 50 at 1605.

21



88. fhc Respondent treated Patient E on 10 occasions between November 22, 2006
and September 19, 2007. There was a significant gap while the patient underwent treatment with
Dr. Jamaris, a neurosurgeon, and Dr. Shin, an orthopedic surgeon. These physicians performed a
spinal fusion (L4 to S1) and laminectomy on January 9, 2008. State’s Ex. 50 at 1675-1681. The
Respondent performed a final evaluation and rating of Patient E on July 11, 2008. Id. at 1690—
1691.

89. During the 10-month span between November 22, 2006 and September 19, 2007,
the Respondent gave Patient E four bilateral thoracic TPIs, two bilateral lumbar TPIs, and three
bilateral SNBs, for a total of 12 TPIs and six SNBs. During the same time frame, the
Respondent dispensed Ultram on eight occasions, and Soma on four occasions. He prescribed
Vicodin on four occasions (with Ultram), and Percocet on three occasions. State’s Ex. 50.

90.  In March and April 2007, Patient E received a series of three Jumbar epidural
steroid injections from a pain management specialist in the Respondent’s office. State’s Ex. 50
at 1628, 1633, 1634. These did not provide significant relief of his spinal pain. State’s Ex. 48.

91.  Atthe request of IWIF, Dr. William Russell performed an IME on Patient E on
January 4, 2005 and again on July 12, 2007. State’s Ex. 53. As of July 12, 2007, Dr Russell
opined that a sacroiliac sprain was causally related to the injury of March 9, 2004, and that pre-
existing degenerative disc disease became “acutely symptomatic™ after that injury. Dr. Russell
recommended that the patient’s care be transferred to a pain manageﬁlent specialist; he was not

in favor of a surgical fusion. Id.
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Patient B

92. Patient F injured her low back at work on August 24, 2006 when she slipped and
fell while carrying buckets. She was initially treated by another physician in the Practice with
SNBs, oral medications, referral to physical therapy, and a back brace.

93.  An MRI performed on November 15, 2006 showed an annular tear with a disc
protrusion at L5-S-1. State’s Ex. 56 at 1754, 1765. The Respondent’s colleague had
édmjnistered three SNBs in October and November 2006. State’s Ex. 54.

94, The Respondcnt first saw Patient F on November 7, 2006. He saw her again on
December 12, 2006 and on January 9, February 13, and March 13, 2007.

95.  The Respondent’s impression on November 7, 2006 was lumbar radiculopathy.
He administered SNBs with Marcaine and cortisone, State’s Ex. 56 at 1749,

96. On December 12, 2006, the Respondent note&. that the shots did not help the
patient, and he dispensed Anaprox, Soma and Ultram. State’s Ex. 56 at 1762.

97.  On January 9, 2007, the Respondent presciibed epidural steroid injections,
dispensed Ana;)mx and Soma, and prescribed Darvocet, a narcotic anal gesi;:.. State’s Ex. 56 at
1765. |

98.  On February 13, 2007, the Respondent performed a SNB with Marcaine and
cortisone, prescribed Darvocet, and dispensed Anaprox and Norflex. State’s Ex. 56 at 1768. At
that time, IWIF had not approved epidural injections. /d.

99,  The Respondent saw Patient F on March 13, 200-’7. At that time, he had available
to him an IME performed by Dr. Friedler on November 29, 2006. The IME noted thata CT scan

at the hospital after the injury had revealed a fracture of the right L-3 transverse process; the



Respondent had not been aware of this. State’s Ex. 56 at 1770; see also 1757-1758. Dr. Priedler
did not suggest injections, but suggested a course of oral steroids.

100.  Consistent with Dr. Friedler’s suggestion, the Respondent prescribed a Medrol
Dosepak, and dispensed Anaprox, Soma and Zantac. State’s Ex. 56 at 1770. The Patient was
thereafter followed by another physician in the Practice.

Patient G

101,  Patient G, a sanitation worker, was injured on December 13, 2005 when the metal
bin of a recycling truck came down on him, nearly crushing him. CT scans taken at a hospital ‘
that day revealed multiple right-sided transverse process fractures of the lumbar spine. State’s
Ex. 62 at 1865. _ |

102.  The patient was initially treated by other physicians in the Practice. The
Respondent began treating him on November 20, 2006.

1037 The Respondent treated Patient G on 28 occasions between November 20, 2006

, and April 20, 2009, Tﬁa patient consistently complained of low back and leg pain. Over that
time frame, the Respondent administered five SNBs and at least 40 TPIs, primarily lombar
injections. The Respondent regularly dispensed Ultram and Soma, and pr‘escribcd Vicodin on 12
visits and Percocet on three visits, The Patient received at least two epidural steroid injections in
or around December 2008, which did not provide relief. See generally State’s Bx. 62.

104. At IWIF’s request, Jerry S. Farber, M.D. conducted séveral IMEs on Patient G,
the latest on June 15, 2007. State’s Ex. 65. On June 15, 2007, Dr. Farber expressed the opinion,
based on what the patient told him about the location of the injection and its effect, that the SNB
given on May 10, 2007 was in reality a TPL. Dr. Farber also opined that further TPIs were not

indicated, based on the lack of response. Id. at 2072.
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105. Kathleen Fink, M.D., of the National Rehabilitation Medical Network, examined
Patient E on December 1, 2008. State’s Ex. 62. Dr. Fink made several recommendations, the
first of which was that there was no further need for SNBs or TPIs since the patient had
“multiple repeats of these procedures without long-term benefit.” Id. at 2012-2013.

Sciatic Nerve Block (SNB)

106. The sciatic nerve is the largest nerve in the body. It enervates sensation and
motor function in the lower extremity. A SNB is a block done by anesthesiologists, typically in
the preoperative or post-operative setting: The anesthesiologist injects anesthetic medication next
to the sciatic nerve to take away sensation and function of the lower extremity.

107. To perform a SNB requires the use of a guidance tool such as fluoroscopy,
ultrasound, or a nerve stimulator to localize the area to be injected. A SNB basically numbs the
limb so surgery can be done. The effects can last eight to ten houts, depending on the injectate
used. A bilateral sensory SNB would cause numbness in both legs.

108.  Orthopedic surgeons do not typically perform SNBs, which are usually used by an
anesthesiologist for the purpose of providing ancsthcsia_ for the.Jower limb. -

109. The CPT code for a sciatic nerve block is 64445, State’s 'Ex.. 73«.If the block is
bilateral, the CPT code is 64445-50.

110. In treating his patients, the Respondent performs what he terms a “therapeutic
nerve block.” This is an office procedure and is an injection of I cc of dexamethasone, or
cortisone, and perhaps 1 cc of local anesthetic. A small-gauge needle is placed adjacent to the
sciatic nerve, and the medication is infused over a period of 10 or 15 seconds. The goal of this
procedure is to have the cortisone reduce inflammation in the sciatic nerve and relieve leg pain:

The Respondent bills this procedure under CPT code 64445 or 64445-50.

25



111.  The injection described by the Respondent is not the SNB that is represented by
CPT code 64445 or 64445-50.

Trigger Point Injection (TPD

112. A “trigger point” is not an anatomical structure per se, but is any muscle or tissue
area that is tender or in spasm; typically a knot or nodule is palpable.

113. A TPlis alocally applied injection in the soft tissues, in the muscle area, typically
done with either anesthetic or a combination of anesthetic and cortisone to try to decrease
inflammation or pain generation coming from the soft tissue region. It alleviates pain by

~anesthetic and the anti-inflammatory action of cortisone. It provides temporary relief.

114. The physician detem‘ﬁnés the location of the injection by physical examination
and palpation of the nodule, which reproduces the pain and may cause a “twitch” response.

115.  The injection works by breaking up the nodule and by delivering the medication
to the painftxi region, |

116. A TPIdoes not require an extensive procedure note; but the documentation should
include the location of the trigger point, the medication injected and the a;nourit, how the patient
tolerated the .-injection, and whether the patient experienced relief.

The Respondent’s Recordkeeping Generally

117.  With minor exceptions, in the progress notes relating to ?atients A through G, the
Respondent did not document the substances he used for the inj_ectidns he described as SNBs or
the TPIs, or the amounts injected.

118.  Apart from using a general descriptor such as “cervical,” “thoracie,” or “lumbar,”
the Respondent did not document the location of the TPIs in the progress notes. Apart from

noting general physical findings such as “pain,” “tenderness,” or “spasm,” the Respondent did



not document the medical necessity for repeating TPIs from visit to visit.

119. The Respondent did not document in the progress notes the amount and dosages
of the non-narcotic medications dispensed from the Practice’s pharmacy. He did not consistently
document in the progress notes the amount and dosages of the narcotic medications he
prescribed. He did not document a rationale for continuing to dispense and/or prescribe non-
narcotic pain relievers, muscle relaxers and anti-inflammatory agents and narcotic analgesics at
the same time the patient is receiving TPIs and/or the injections he described as SNBs.

120.  Apart from sometimes noting that a patient stated that the in jections helped for
some period of time, or that the patient requested additional injections, the Respondent did not
document in the progress note the extent of pain relief provided by the TPIs or the injections he
described as SNBs.

121. The Respondent did not describe in the progress notes the technique he used in
peirforming the injections he described as SNBs, or how the patient tolerated the procedure.

DISCUSSION
A, Legal Framework

The Maryland Medical Practicé Act provides, in pertinent part, as follow#:

' (a) Subject to the hearing provisions of § 14-405 of this subﬁt}e, the Board, on the
affirmative vote of a majority of the quorum, may reprimand any licensee, place any
licensee on probation, or suspend or revoke a license if the licensee:

(19) Grossly overutilizes health care services;

(22) Fails to meet appropriate standards as determined by appropriate peer review
for the delivery of quality medical and surgical care performed in an outpatient
surgical facility, office, hospital, or any other location in this State;

(23) Willfully submits false statements to collect fees for which services are
not provided; {or]



(40) Fails to keep adequate medical records as determined by appropriate peer
review,

Md. Code Ann., Health Occ. § 14-404(a) (Supp. 2012).

These provisions esiablish the underlying authority and essential legal elements under the
Act for this contested case proceeding. The Board bears the burden of proof as to whether the
Respondent violated the Act. Md. Code Ann., Health Occ. § 14-405(b)(2) (2009); Md. Code Ann.,
State Gov’t § 10-217 (2009). To impose discipline on the Respondent, the Board must establish
these elements by a preponderance of &1& evidence. Md. Code Ann., Health Occ. § 14-405(b)(2)
(2009).

B. Standard of Care Generally

The general standard of care for a physician is set by “reasonable and compctent
practitioners in the same or similar circumstances.” Tr. 349 (Sethi); Tr. 1658 (‘W olf). What
individual doctors do in their practice does not determine the standard of care. Tr 1120 (Lox).

I note that the State’s two standard of care experts dre board-certified in orthopedic surgery,
as is the Respondent. The Respondent’s experts are two physiatrists, both with sub-specialties in
pain management/pain medicine, and one orthopedic surgeon. The Re‘sponc_i_ent’s physiatrist experts

-conceded that if they were in the Respondent’s position, facing disciplinary action, they would
expect their actions to be reviewed by peers in their specialty. Tr. 1071 (Lox), and 1771 (W olf).
This is consistent with the language of sections 14-404(a) (22) and (40) of the Act, w};ich refer to
“appropriate” peer review.

C. Opinions of the State’s Experts

Dr. Sethi’s expert report and testimony related only to five patients, four of whom are
referred to in the Charges (Patients A, B, C, and G). Dr. Conant’s expert report and testimony

related to ten patients, only seven of whom are referred to in the Charges (Patients A through G).
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Dr. Sethi

In his practice as an orthopedic surgeon, Dr. Sethi treats patients with pain but does not
practice chronic pain management. Tr. 276-277, 284. He performs TPIs approximately five times
per week. He does foraminal nerve blocks and epidural blocks about 10 times per week. He does
not do SNBs; and does not know anyone in the orthopedic community who does so in the treatment
of chronic pain. Tr. 291-293, 297.298. He uses both non-narcotic medications (of the type
dispensed by the Respondent) as well as narcotic pain relievers such as Percocet and Vicodin. Tr.
307-308. He testified that the purpose of 2 medical recordis to “document exactly what has been
done,” and to provide for continuity of care by the same or another physician. He acknowledged
that there are no written g_uide’lines for record-keeping but there are minimum standards, and what is
accepted as the norm. Tr. 279-280.

With respect to Patient A, Dr. Sethi testified, consistently with his report (State’s Ex. 18),
that the Respondent breached the standard of quality care by giving her multiple TPIs, some as often
as a week apart, despite the following factors:

s anormal neurological examination in June 2004 (Tr. 322-323); .

e a2 normal MRI in October 2004 (Tr. 327);

o the patient was receiving bernefit from physical therapy in August 2004 (Tr. 334);

o aninjection with Marcaine and cortisone, or even Marcaine alone, carries risk of
complications from the cortisone and from the injection itself (Tr. 300-301, 333); and

s according to guidelines published by the American Society of Interventional Pain Physicians
(ASIPP), the suggested frequency for TPIs should be two months or longer between shots,
the shots should afford more than 50% pain relief, and TPIs should be limited to a

maximum of six injection sessions (Tr. 342-343).
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Dr. Sethi noted that over the large number of visits with Patient A, the Respondent provided
the éame treatment throughout; there was no indication of improven:xcnt in the patient’s symptoms
or modifications to the treatment plan. Tr, 325. He further noted that in Patient A’s work hardening
progress report, there was evidence of symptom magnification for secondary gain (i.e, staying out of
work and/or ﬁnaﬁcial gain), and that the report was contained in the patient’s chart. Tr. 329-330.
The fact that the patient routinely asked for the shots did not change Dr. Sethi’s opinion or explain
the Respondent’s rationale for giving Ehem. Tr. 336. Just b_ecéuse a patient requests a medication or
treatment does not mean that the patient should get it; the physician must determine this based on
the standard of care. Tr. 331.

As to the medical documentation, Dr. Sethi testified that it was not adequate because the
notes did not typically document the location of actual trigger points on physical examination; the
notes were very similar across visits; and the rationale for certain actions, such as the addition of
medications, was not explained. Tr. 324, 341, 353-354. Finally, he testified that theé Respondent
grossly overutilized the TPIs, for esseritially the same reasons, and the p'rescn‘pﬁon xﬁédications,-
because it was not possible to determine which medications were working and which were not. Tr.
338-339, 354-355.

As to Patient G, Dr. Sethi testified, consistently with his report, that the Respondent did
not meet the standard of quality care, because the Respondent gave the patient an .injectinn
described as a SNB on November 20, 2006 (and thereafter) when thére_ were no physical findings
of 'radicﬁlopathy or nerve root impingement and without providing a detailed procedure note
describing exactly how the injection was performed. Tr. 372-373, 363-364. Dr. Sethi described
in detail the risks of such a procedure, including the risks of hitting a vein or artery, infection,

and avascular necrosis; steroids such as the one used by the Respondent are a big risk for
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avascular necrosis. Tr. 368-369. Dr. Sethi further opined that if the Respondent injected the
steroid eight times between November 2006 and October 2008, that would be “too many nerve
blocks done in too short of 2 period of time” to meet the standard of care, especially with the
addition of some 25 TPIs. Tr. 370-71.

Dr. Sethi further testified that the Respondent’s record-keeping did not meet the standard
of care, and that the Respondent grossly overutilized the combination of TPIs and injections
described as SNBs. Tr. 372-374. As with Patient B, Dr. Sethi did not believe that the injections
described as SNBs were really SNBs, but were TPIs. Tr. 475-377. For this conclusion, he relied
in part on information in onel of Dr. Farber’s IMEs, when the patiént identified the location of the
injection by pointing t0 a region of the body where a SNB would not be done. Tr. 376,378.

As to Patient B, Dr. Sethi testified that the Respondent did not meet the standard of quality
care, for the following reasons:

e the Respondent gave the patient multiple TPIs on each visit without giving 2 rationale for

the injections (Tr. 392, 398).

e the frequency and the number of TPIs was much greater than the’stanéard of care (Tr. 398);
and | |
o the Respondent gave the patient injections identified as SNBs that, in Dr. Sethi’s opinion,

were actually TPIs (Tr. 398).

Dr. Sethi’s view that the injections identified as SNBs were not truc SNBs was based on the
absence of any reference to imaging or nerve stimulation guidance, as well as the patient’s.Teport
in an IME that she had not experienced any aummbness in her lower extremity after the bilateral
injection. Tr. 396.

Dr. Sethi also testified that the Respondent’s record-keeping with regard to Patient B was
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inadequate because it did not document the presence of trigger points on physical examination; it
did not indicate whether the blocks helped or for how long; and it did not provide any details as
to how the injections identified as SNBs were done, such as a procedure note. Tr. 393-393; 400.
Dr. Sethi also characterized the Respondent’s treatment of this patient as overutilization of health
care services, using a “gréb bag” approach of multiple injections and addictive pain medications.
Tr. 400-401.

As to Patient C, whom the Respondent treated on seven occasions, Dr. Sethi testified that
vthe Respondent’s treatment did not meet the standard of quality care because of the number of
TPIs without supporting physical examination ﬁndings or any indication whether they helped."®
He expressed the same opinion as to the injection identified as a SNB. Tr. 402-403. He also
noted that the Respondent was prescribing both non-narcotic and narcotic medication on many
;vis-its. Tr. 403, Dr. Sethi could not tell from the records whether the Respondent evaluated the
efficacy of any of these treatments, or whether they actually helped the patient. Tr. 404. For‘.
essentially the same reasons, Dr. Sethi opined that the Respondent’s record-keeping did not meet
the standard of care. Tr. 407-08. Dr. Sethi expressed no opinién regarding overutilization of
health care services.

Dr. Conant

Dr. Conant is not board certified in pain medicine but, as an orthopedic surgeon, he treats
patients for pain regularly. Tr. 881. He does TPIs once every couplé of mpnths, because he does
not find the indications that often. He has never done a SNB; the indications are “remote” to
- him. Id

Dr. Conant explained that a SNB is used rarely by orthopedic surgeons for very specific

*% Dr. Sethi implied that with better documentation, five shots over the course of a year would be within the normal
or acceptable range. Tr. 402-403.



problems, primarily “if there’s a piriformis syndrome of if there’s somie type of sciatic neuritis or
entrapment neuropathy, but it is not used by orthopedic surgeons for the purpose of treating just
sciatica. . . the medical necessity . . and the efficacy of doing it for just sci atica, and sometimes
not even for sciatica, has not been established.” This is part of the basis for his opinions. Tr.
006-908, 910. He would expect to see a procedure note if an orthopedic surgeon performed a
SNB, with some documentation of the specific reason for the SNB, and the technique used to
Jocate the nerve for the purpose of the injection. It is customary to include the medications
(anesthetic, cortisone) and the dosages used. Tr. 910-911. Without this information in the
record, the SNB would violate the standard of care. Tr, 911-12.

Dr. Conant testified further that a TPI is indicated if there are symptoms of
“hypersensitivity of a skeletal muscle in various areas, and you could document the presence of a
nodule, usually located on a taut muscle or portion of [muscle fiber] that you can specifically
identify. . . But just to say that there is tenderness and spasm on a big muscle group is not
adequate information on which to base a diagnosis of trigger point and to perform a trigger point
without better documentation of why it’s being done.” Tr. 913.” -

As to Patient A, Dr. Conant characterized her injury as a simple, uncompiica{ed soft-
tissue injury of the neck, without spinal or neurological involverent. Tr. 931, 934. He
expressed the opinion that the Respoﬁdém violated the standard of care by overutilizing health
care services; including narcotic medications and TPIs. The Respondent did not substantiate the
medical necessity of his treatment, did not include specific physical findings justifying the TPIs,
and did not consider “symptom magnification for secondary gain and drug-seeking behavior that

may have been responsible for her prolon ged clinical course.” Dr. Conant noted that the

% Dr, Friedler's view of trigger points is somewhat more liberal; he testified that most TPIs are simply an injection
into a “painful area” rathier than a true trigger point, and it is reasonable to do so. Tr. 1414
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injections provided only a couple of weeks of partial relief. Tr. 932, 033-934.

" Dr. Conant further opined that the Respondent’s medical records “failed to contain the
medical necessity and efficacy of the treatment” the Respondent provided, and that the
Respondent overutilized health care services by “excessive use of so-called [TPIs], continuing
use of numerous medications, including muscle relaxants, anti-inflammatory medications, and
especially the use of narcotics for a prolonged period of time without concern regarding the

| potential abuse and addiction this would create.” Tr. 935-936. He added that the number of
TPIs “exceeded the norm” for this type of “straightforward, uncomplicated problem.” Tr. 938.

As to Patient G, Dr. Conant nol;ed that the patient’s transverse process fractures had
healed by December 18, 2006, one year post-injury. Nonetheless, the Respondent administered
approximately 40 TPIs and five injections identified as SNBs “for indications that were not made
a matter of record.” Tr. 938-939.  Some of the injections identified as SNBs used cortisone, the
risks of which include avascular necrosis, localized tissue atrophy, and loss of pigmentation. Tr.
940. The possible complications of TPIs include infection; hematomas (bleeding into soft
tissues); formation of scar tissue; and a pneumothorax (collapsed lung). Tr, 940'.

}51-. Conant opined that the Respondent did not meet the standard of care becéus_e he
overutilized health care services involving narcotic medications, TPIs, and SNBs for medical
reasons that were not made a matter of record. The Respondent failed to document the
therapeutic value of the SNB injections, or whether they decreased zﬁe‘ need for narcotic
medication. The Respondent never described the technique of that procedure, or his method of
locating the sciatic nerve. The Respondent also took over the patient’s care from another
member of the Practice without making an independent assessment. Tr. 941-942.

Dr. Conant also opined that the Respondent’s documentation failed to substantiate the
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medical necessity of treatment provided, as an integral part of the records. Tr. 942.

As to Patient B, Dr. Conant noted that the Respondent gave her 438 TPIs and at least two
injections described as SNBs, which provided only temporary relief and did not decrease the
prescriptions for narcotics (Vicodin or Percocet) on 21 occasions. Tr. 948. He noted that the
Respondent continued to treat the patient with injections and narcotic medications, although this
treatment was not efficacious. Tr. 949, In Dr. Conant’s opinion, the 50mg of Percocet that the
patient admitted to taking on March 28, 2008 was “a lot.”

Dr. Conant’s opinion was that the Respondent violated the standard of care by: over-
utilizing health care services; failing to coordinate the patient’s treatment with the surgeon who
was also treating her, especially with regard to narcotics; failing to document the therapeutic
value of the TPIs and injections described as SNBs, which did not have any effect on the need
for medication; failing to describe the sites of the TPIs or the actual presence of trigger points,
and by failing to indicate why and how he performed the nerve blocks, and the technique used.
Tr. 952-953, 954. He further opined that the Respondent’s records failed to substantiate the
reasons for the treatment; even if the injections were indicated, the record was not adequate.

As to Patient C, Dr. Conant noted that the patient’s neurological functi(:iﬁ was normal as
of January 3, 2007, and there was 50 objective evidence of radiculopathy. Nonetheless, the
Respondent gave the patient 10 TPIs and one injection described as a SNB, plus narcotic
medications, as in the other cases. Tr. 955-956. Dr. Conant’s oéini(}ns- with regard to the
standard of quality care, overutilization of health care services, and medical record-keeping were
consistent with his opinions in the other cases. Tr. 956-958.

As to Patient D, whom the Respondent saw only once, Dr. Conant opined that the

Respondent violated the standard of care by not independently substantiating the medical



necessity for invasive injections, and by continuing the patient’s treatment in “lock-step.” Tr.
962-63. As to record-keeping, Dr. Conant testified that the Respondent “obviously failed to
document or to substantiaté in his records the medical necessity and potential therapeutic value
of continuing the same pattern of care that had been going on for so long.” Tr. 963.

As to Patient E, Dr. Conant discerned a “repetitive pattern of care” similar to the other
cases, and provided the same rationale for his opinions that the Respondent violated the standard
or care, that the medical documentation did not substantiate the medical necessity or efficacy of
the treatment, and that the Respondent over-utilized health care services with respect to Patient
E. Tr. 965-967. |

As to Patie,;lt F, Dr. Conant testified that the Respondent pave the patient injections
described as SNBs on two occasions without any evidence of nerve root compression. Tr. 969-
970. He opined that the Respondent did not meet the standard of care because the “medical
necessity for the sciatic nerve blocks and the potential therapeutic value of the nerve blocks were
unsubstantiated.” Tr. 971. On the same basis, Dr. Conant opined that the Respondent’s record-
keeping was inadequate and that he overutilized health care services.

Finally, in his report, as to five of the seven patients, Dr. Conant observed that “The.
medical records do not substantiate the éllcged justification for the use of these injections as
‘allowing many of our patients to remain functional while minimizing their use of narcotics and
the associated side effects,’” State’s Ex. 15; see aIsb State’s Ex, 9 at- 205.

D.  Opinions of the Respondent’s Experts

Dr. Lippman, Dr. Lox, and Dr. Wolf all testified that the Respondent complied with the
standard of care as to all the patients with regard to the use of TPIs, the injections deséribed as

SNiBs,' and oral medications, and that his r_ccord-keeping was adequate. None of these witnesses
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agreed that the Respondent overutilized health care services or upcoded any services. They
denigrated the ASIPP guidelines as the product of a “trade group.” They endorsed i:he
proposition that delays in the workers’ compensation system, particularly denials of
authorization for “definitive treatment,” negatively impacted patient care and required the
Respondent to do the best he could while waiting for “definitive treatment” to be authorized.

These opinions wé,re seriously undermined by concessions the witnesses made on voir
dire or on cross-examination. Dr. Lippman admitted he does not use “sciatic blocks” or the
therapeutic or “perisciatic” block posited by the Respondent’s counsel, and that he does TPIs “on
rate occasions.” Tr. 1324, 1325, 1339-1341, 1510-1511. He also admitted that his report did not
contain any opinions regarding TPIs, SNBs, recordkeeping, the IMEs performed on several of
the patients, or the significance of the “free fragment” that existed in Patient E’s spinal column.
Tr. 1327-1328, 1501-1502, 1505, 1518-1519. The witness’s handwritten notes (admitted as
State’s Ex. 77) permit the inference that at least some of these opinions were discussed with the
Respondent’s counsel on the day he testified. See Tr. 1512-13. He also admitted that in his
report, he deferred to others on injection therapies and SNBs. Tr. 1327, 15_0-3.

Furthermore, Dr: Lippman admitted that he made assumptions aboui the %zmcmnt of
injectate the Respondent used, how the patients tolerated the shots, and whether the patient’s legs
would be numb, because the records did not give him this information. Tr. 1506, 1508-1509.

Dr. Lox admitted that his report did not specifically reference any of the seven charged
patienfS', about whom he testified at the hearing. He attempted to explain this away by saying
that he wrote the report just before going on vacation. Tr. 1125-1127. On direct examination, he
testified that the State’s peer reviewers were “confused” about the sciatic nerve blocks used in

outpatient musculoskeletal medicine, versus a block done in the operating room for anesthesia. -

37



Tr. 1083. But when asked “Can you tel] us exactly What procedure {the Respondent] used for the
sciatic nerve blocks?” he gave c;ompistely non-responsive answers. Tr. 1092, 1093. Nonetheless,
he provided expansive comments—on cross-examination about the kind of blocks the Respondent
performed. Tr. 1129-1130, 1139, 1140. He eventually admitted that he acquired his
understanding of the Respondent’s standard practice in performing TPIs and the injection
described as a SNB from notes provided by the Respondent’s counsel, not from the
Respondent’s dictation. Tr. 1143, 1145.

Dr, Wolf also admitted that she reviewed the Respondent’s “standard operating
procedure” in preparing her report. Tr. 1661. She asked the Respondent’s counsel for further
information because she could not determine certain facts from the records, such as the specific
injectate or the amount. Tr. 1764-1765. She testified that she was familiar with the nerve blocks
used by the Respondent, which she called a “sensory pain palliative type block.” Tr. 1670. She
said repeatedly, however, that if she performed that type of injection, or one equivalent to the
one performed by the Respondent, she would not call it a SNB, but something else, depending on
where she wanted to inject. Tr. 1744, 1756, 1821. She would not billitasa SNB, and would
use a different CPT code. Tr. 1757, 1822. On re-direct, she testified that the Respéndent
properly coded his injection as a SNB; but that was based on her understanding that he was
targeting the sciatic nerve and the sciatic notch, not based on the records, Tr. 1822,

The Respondent’s Testimony

The Respondent testified at length. His defense to the Charges is multi-faceted, but his
principal arguments are these:
e IWIF and the Board are engaged in a “conspiracy” against the Practice;

o IWIF’s delays in authorizing “definitive” treatment or diagnostic studies cause the
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Respondent to “temporize” and provide “palliative treatment” while waiting for such
authorization;

TPIs using a small amount of local anesthetic are indicated for spasm, tenderness, O
pain, pose rel atively little risk;

The extensive use of TPIs has not been embraced by the orthopedic community, and this
is where the Practice differs from the orthopedic surgeons criticize it;

The injections that the Respondent documents and bills as SNBs are a safe and minimally
invasive alternative to more effective treatment, particularly epidural steroid injections;
He only uses the injections that he documents and bills as SNBs for his workers’
compensation patients;

Physicians who perform IMEs, iﬁcluciin g Dr. Conant and Dr. Friedler, are biased in favor
of the insurers and make a great deal of money from their IME work;

The Respondent did not ordinarily have access to IME reports while treating the patients,
and even if he did, he would generally disregard them;

The Respondent is engaged in “pain management,” and there isno pxohib_it;ion against an
orthopedic surgeon doing so;

The Respondent’s documentation is adequate, because the Practice had a “standard
operating procedure” for the injections; the details of prescriptions (dosage, number of
pills, instructions) are maintained in the patients’ office charts; and the progress notes
documenting the patients’ statem.eﬁis or requests permit an inference thatjthe injection(s)
are working; |
The Respondent did not overutilize health care services because when he provided the

services, he did not know whether he would eventually be paid, and because IWIF's
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delaying tactics required him to continue giving injections and medications more often
and for a longer period of time;
- @  The ASIPP guidelines for injections that Dr. Sethi consulted in reaching his opinions are
not authoritative or the standard of care, and are arbitrary;
* There was no upcoding to CPT code 99214 for established patient office visits because
the same work requires the same bill;
© There was no upcoding with regard to CPT code 64445, because the Respondent was
performing a “therapeutic” or “palliative” type of SNB, as distinct from the procedure
performed by anesthesiologists, and not a TPI;
* The Respondent’s use of opiate/narcotic pain medications was not excessive because he
only used these when conservative treatment was not effective; and
@ There is no indication that any of the patients experienced side effects or other harm from
the treatment modalities used by the Respondent; and
* The Commission found the Respondent’s medical treatment reasonable and necessary, in
whole or in part, in all seven cases.?’ -
Analysis
The Respondent’s arguments do not successfully refute the credible evidence adduced by
the State from the witnesses and the patient records. There is no evidence whatsoever that IWIF
and the Board are engaged in a conspiracy against the Practice, Ms. Gangi’s testimony was
completely credible; she clearly takes seriously her responsibility to make sure that payments are

appropriate, and was only discharging her duty. Moreover, once IWIF's complaint was in the

# See Resp. Ex. 10; 13, 16, 19, 22, 25, and 28.
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hands of the Board, the Board followed its own process of peer review and deliberation before
filing the Charges.

Tt is true that in some of the cases, there were significant delays in obtaining approval
from IWIF for diagnostic studies, consultations, procedures such as epidural injections, and
surgery. The reasons for such delays are inherent in the workers’ compensation system itself.
The fact that the Respondent has an ongoing responsibility to treat his patients does not mean
that he can devise a treatment protocol that is unique to this class of patient and that is not
consistent with the standards of care for orthopedic surgery generally. In arguing that the
orthopedic community has not embraced the extensive use of TPIs , and that the Practice only
uses the “therapeutic sciatic nerve block” for workers’ compensation patients as a substitute for
epidural injections, the Respondent has effectively admitted that his treatment is unique to his
workers” compensation patients and outside the standard of care. The fact that the Commission
has awarded the payment of all-or substantially all of each patient’s medical expenses in their
workers’ compensation cases is not determinative on the issue of breach of the standard of
quality car; this is the prerogative of the Board.

While it may be true that TPIs consisting of only a Sm\all amount of iocal anesthetic pose
very little tisk, they are not risk free. Dr. Lox, for example, testified that “;myti;me you put a
needle in a patient, there is a poieniia'l risk” Tr. 1091. Dr. Conant also itemized the risks or side
effects-of TPIs. "Tr. 940. Similarly, the “therapeutic sciatic nerve .b}ock” described by the
Respondent depends on cortisone for its efficacy; both Dr. Sethi and Dr. Conant testified
concerning the risks of cortisone. Tr. 300-301, 368-369; 940.

As to the alleged bias of Dr. Conant, Dr. Friedler, and the IME physicians, suffice it to

say that the Respondent is the party with the most obvious and significant pecuniary interest in
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this matter. I consider this as a factor that is present on both sides and cancels itself out.

None of the State’s witnesses disputed the proposition that the Respondent is not
prohibited from providing pain management services to his orthopedic patients when medically
appropriate.

As to the use of narcotic medications, the records do not support the proposition that the
Respondent only used these when conservative treatment was not effective. Several of the cases,
as outlined in the Findings of Fact, demonstrate that the Respondent often gave TPIs, dispensed
non-narcotic medications form his office, and prescribed narcotic medications i the same visit.

I find that the State has proven the standard of care in the context of treatment of chronic
pain by an orthopedic surgeon. In this case, it is almost impossible to separate the standard of
quality care from the adequacy of medical records. The essence of Dr. Conant’s opinion is that
the almost complete lack of documentation as to the medical necessity for the injection
procedures, their efficacy, the technique employed, and the amount and kind of injectate, itself
amounts 1o a violation of the standard of care. The excessive use of injections, non-narcotic and
narcotic medication, in addition to constituting overutilization, was itself j/io}a'tion of the
standard of care by exceeding the norms in the specialty of orthopedic surgery. Dr.'Sethi’s
opinions, while they referred to the ASIPP guidelines for suppoit, are wholly consistent with Dr..
Conant’s opinions.

Several of the patients’ charts demonstrate a pattern of repeafed and frequent injections
with no or minimal documentation of medical necessity or éfﬁcacy, in combination with regular
prescriptions for non-narcotic medications and/or narcotic and potentially addictive medicatiéns,
frequently in combination. Even if the ASIPP guidelines do not establish the standard of care for

injections, and even if there is a lack of consensus in the pain management field regarding the
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frequency and duration of such injections, this does not mean that there is no limit that will
exceed the standard of care. The literature sources about which the Respondent testified over the
State’s objection (Resp. Ex. 40, 42, 45 and 58) are all after the period in question, and were not
available to him, so T have not considered them.

The fact that the Respondent’s patients requested additional or frequent injections and/or
medications is not probative of the Respondent’s compliance with the standard of care; the -
standard of care is an objective standard, determined by a physician’s peers. And no proof of
harm is required to enable the Board to take disciplinary action against a physician. Pickert v.
Maryland Board of Physicians, 180 Md. App. 490, 505 (2008).

With these considerations in mind, I find that the State has proven that the Responderit
has violated the standard of quality care with respect to Patients A, B, C, E, and G. I found the
State’s witnesses more persuasive and consistent, especially in light of some of the concessions
made by the Respondent’s experts.

1 do not find a violation as to Patient D; the Respondent only saw the patient, who had an
extensive history with the Practice, once. Tthink it is unreéasonable to s,agge.st that the standard
of care requiréd the Respondent to review this patient’s massive chart and make éhanges_ in the
plan of care. Whether the treatment rendered to Patient D by other physicians in the Practice met
the standard of care is not before me.

Similarly, as to Patient F, the Respondent saw her only five times. He gave her injections
identified as SNBs on two occasions, and prescribed a narcotic analgesic on two occasions about
six weeks apart, in combination with noti-narcotic medications.. Although he believed that

epidural steroid injections were indicated, he followed Dr, Friedler’s recommendation and
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prescribed a series of oral steroids. The Respondent’s treatment of this patient did not violate the
standard of care.

I find that the State has also proven that the Respondent’s rhedical records were not
adequate, across all seven patients. There is no real dispute that the records do not contain
enough information to enable another physician to draw conclusions about the medical necessity
for and the efficacy of the treatment; the Respondent’s own experts were provided with a
“standard operating procedure” for injections. The Respondent himself testified that this
procedure was not written down during the time periods in question, but only in anticipation of
this litigation. This is the complete opposite of adequate medical record-keeping.

As to gross overutilization of health care services, I find that the State has proven this
violation as to Patients A, B, C, E, and G, but not as to Patients D and F. I do not accept the
Respondent’s argument that overutilization necessarily implies a financial motivation; there is no
language in the statute to suggest this, and a practitioner could overutilize health care services for
reasons unrelated to money. But every word in a statute must be given effect, and I therefore
conclude that the adverb “grossly” is not meaningless. Instead, it suggests a qdality of
excessiveness, which I do not think is present in the Respondent’s treatment of Pat_iénts DandF.

The most troubling charge is that the Respondent willfully submitted false statements to
collect fees for which services were not provided. inferred from the State’s presentation that
this charge relates to CPT codes 99214 (level 4 office visit) and 64445 (sciati¢ nerve block).

The Court of Appeals has recently had occasion to consider the Board’s construction of
the word “willful” in the context of section 14-404 of the Act:

[W]e hold that the Board did not erroneously interpret “willful” in the context of

§ 14-404. “Willful,” for purposes of § 14-404, requires proof that the conduct at
issue was done intentionally, not that it was committed with the intent to deceive
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or with malice. . . . [T}he Board did not err in determining that the term “willful”
means intentional, for purposes of § 14-404(a)(11) and (36) [.]

Kim v. Md. State Board of Physicians, 423 Md. 523, 545-48 (2011) (finding substantial evidence
that physician violated § 14-404(a)(11)—willfully makes or files a false report or record in the
practice of medicine, and § 14-404(a)(36)—willfully makes a false representation when seeking
or making application for licensure or any other application related to the practice of medicine);
see also Md. Bd. of Physician Quality Assurance v. Felsenberg, 351 Md. 288, 290-91 (1998).
There is no reason to believe that this word has a different meaning for purposes of section 14~
404(a)(23).

The CPT code book itseif, as well as the testirhony of Ms. Gangi, Dr. Sethi, and the
Respondent, makes clear that the determination as to the appropriate code for an established
patient office visit is boﬁz quantitative and qualitative. The reimbursement for a level 4 office
visit (99214) is higher than for level 2 or 3, but it is not clear by how much. The Respondent
justified using this code for most if not all follow-up visits because he performed the same work
each time.

The use of ;tﬁis code by the Practice is clearly not accideﬁtal, as Ms Gangi’s research
revealed. Nevertheless, in reading the descriptions in State’s Ex. 72, it strikes me that reagonable
minds could differ in assessing degrees of intensity or complexity, and that the coding of office
visits at level 4 is not necessarily a “false statement to collect fees for which services were not
provided.” I find that the State has not proven a violation of section 14-404(a)(23) with respect
to CPT code 99214.

I reach a different result as to CPT code 64445. Despite the Respondent’s strenuous
attempts to characterize the “therapeutic” or “palliative” injection of a small amount of cortisone

and local anesthetic in the vicinity of the sciatic nerve as a “sciatic nerve block,” I am not
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persuaded. Although the Respondent and his witnesses used inconsistent nomenclature in
attempting to describe this injection, it is clearly not what the State’s s expert orthopedic
surgeons described—a technique employed by anesthesiologists to obtain either a sensory or
motor block in one or both lower extremities.

The Respondent testified that the anesthetic block is coded as 64446; but no other
physician witness, not even the anesthesiologist Dr. Matsunaga, testified to this fact. And Dr.
Wolf, the Respondent’s witness, emphasized that when she was performing injections similar to
what the Respondent described, she would not call it a seiatic nerve block unless she was
specifically aiming for the sciatic notch. Based on the “standard operating procedure” that she
reviewed, Dr. Wolf testified that she believed that was what the Respéndent was doing; but the
“standard operating procedure” is not in evidence, and the Respondent never mentioned the
“sciatic notch.”

In this context, the Respondent’s “delay” argument becomes relevant. Even if I assume
that IWIF is the worst insurer in terms of delaying or denying approval for the “definitive
treatment” of epidural steroid injections, and that SNBs are a helpful stopgap measure, then other
providers should also be billing IWIF for SNBs. That is, the billing of SNBs should not be
unique to the Practice. But the Respondent did not disagree with the numbers in the IWIF audit,
and he admitted that the Practice performed 100% of all the SNBs billed to IWIF in 2005-2007,
amongst the three or four primary medical groups that do workers’ cbmpensat_ion work. Tr,
1557-1558, 1921-1922.

In addition, the CPT code 64445 is under the general heading “Anestﬁetic Agents,”

State’s Ex. 73. The Respondent testified, however, that “the goal of this procedure is to have the

cortisone reduce inflammation in the sciatic nerve and get rid of the leg pain. The only reason
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we mix a little bit of local anesthetic in there is to control the burning you sometimes get from
cortisone.” Tr. 1838 (emphasis added). All of this evidence permits the reasonable inference
that the use of CPT code 64445 was not only intentional but that the Respondent knew that the
procedure he was performing was not appropriately coded as 64445. Whether it should have
been coded as a TPI, as suggested by Dr. Sethi and some of IWIF’s IME physicians, is a
question I need not decide. I find that the State has proven a violation of section 14-404(a)(23)
with respect to CPT code 64445.

Proposed Sanction

Disciplinary proceedings against a physician are not intended to punish the offender but
rather to protect the public. McDonnell v. Cornm ‘n on Medical Discipline, 301 Md. 426,436
(1984). The Court of Special Appeals has held that an administrative agency with disciplinary
and licensing authority “has broad latitude in fashioning sanctions within [those] legislatively
designated limits.” Cornfeld v. State Bd. of Physicians, 174 Md. App. 456, 486 (2007).
Although section 14-404 of the Health Occupations Article and COMAR 10.32.02.06 describe
possible sanctions, they provide no guidance for assessing sanctions.

The Respondent is subject to a sanction for the violations proven by the State. The
Respondent has been licensed in Maryland for many years and, as far as the record reveals, has had
no prior violations. In addition, the Respondent’s violations of the standard of care wete consistent
across most of the patients reviewed. Thave concluded, as urged by. the State, as 1o some or all of
the patients, that the Respondent failed to meet the applicable standards of care, grossly over-
utilized health care services, willfully submitted false statements to collect fees for which services
were not provided, and failed to maintain accurate medical records, These violations are certainly

serious, and the acts spanned a number of years, suggesting a pattern of behavior.
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The State requested that I recommend revocation of the Respondent’s license, a fine of
$50,000.00, and revocation of his pfescrip'tion drug dispensing permit. The State argued 't,hat the
Respondent was “not practicing medicine any longer,” that his sole motivation in over-utilizing
heaiih_ care services wés financial, and that he was putting his own interests, mostly financial, ahead
of his patients’ best interests. The State argued that “allowing this physician to continue practicing
when he is actually just ranning a mill rather than practicing good medicine would be a danger to
the public.” Tr. 2121-2123. The State characterized the $50,000.00 fine as a “drop in the bucket”
compared to the Practice’s income.

1t is true that the Practice as a whole has benefited substantially from its workers’
compensation practice over the years, with particular reference to the reimbursements it has
received from IWIF; the numbers speak for themselves. But the Respondent is not the Practice, he
is an individual licensee. The State produced no evidence to show his relative share of the
Practice’s income or profits, or that he personally orchestrated or directed the questioned billing -
practices.

Furthermore, éven if the Respondent has a financial motivation, this does not necessarily
compel the conclusion that he has no regard for his patients’ welfare. As pertinent to this case, the
Respondent treats patients within the confines of thé workers’ compensation’ system; these patients
often do not have first-party health insurance coverage or the means to pay for their _treatmént’
personally. While some patients may be exaggerating their symptoms-and “gaming the system,” I
cannot conclude that all of them are. From the small sample of patients presented by this case, I
believe that the Respondent does care about his patients’ welfare, particularly those with serious and
objectively determined pathology requiring surgical intervention. In short, I do not believe that a

financial motivation and concem for patients are mutually exclusive.
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Moreover, the behaviors giving rise o the Charges are capable of correction. Thisis
particularly true as to medical record-keeping and billing, but I also believe that the violations of the
standard of care, which are related to {he over-utilization of health care services, can be addressed
going forward with appropriate education and supervision.

Necessarily, the Board will properly make the decision whether to impose 2 sanction against
the Respondent’s license, and the nature and extent of the sanction, based on the Board members’
medical expertise. Based on the violations proven by the State, as well as the violations T have
concluded were not proven as to some patients, 1 recommend that the Board suspend the
Respondent’s license for a term and upon the conditions the Board deems appropriate, in light of
the State’s recommendations and any other factors the Board considers appropriate.

With regard to the dispensing permit, the Charges do not allege any violation concerning
it, and therefore I do not believe that any action with respect to it is before me. [ understand that
the Charges are not intended to provide a complete description of the evidence to be presented;
but they are intended to _provi‘de notice of the basis of the charges.zl The Charges do not provide
any notice that the Respondent’s dispensing permit may be subject to any action by the Board.
‘The Board retains the authority to take action regarding the dispensing pe’mi.it in the furute. I
recommend that the Board take no action against the Respondent’s dispensing permit in this
case.

CONCLUSIONS OF LAW

I conclude that the Board failed to prove that the Respondent violated section 14-
404(a)(23) of the Health Occupations Article of the Annotated Code of Maryland (Supp. 2012).

with respect to CPT code 99214,

2 g00 Charges, footnote 1.
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I conclude that with respect to his treatment of Patients A, B, C, E and G, the Respondent
violated sections 14-404(a)(19), (22), (23), and (40) of the Health Occupations Article of the
Annotated Code of Maryland (Supp. 2012).

1 conclude that with respéct to his treatment of Patients D and F, the Board failed to prove
that the Respondent violated sections 14-404(a)(19), (22), (23), and (40) of the Health Occupations
Article of the Annotated Code of Maryland (Supp. 2012).

I further conclude that, as a result, the Board may disciplinie the Respondent. Md. Code
Ann., Hcaltﬁ Occ. § 14-404(a) (Supp. 2012).

PROPOSED DISPOSITION

IPROPOSE that the Charges filed by the Board on May 1, 2012 against the Respondent be
UPHELD astoPatients A, B, C,E, and G

IPROPOSE that the Charges filed by the Board on May 1, 2012 against the Respondent
be DISMISSED as to Patients D and F and as to his use of CPT code 99214,

TPROPOSE that the Board sanction the Respondent by suspending the Respondent’s
license to practice medicine for a term and upon the conditions the Board deems appropriate, in

light of the State’s recommendations and any other factors the Board considers appropriate.

February 15,2013 m/@@v/

Date Decision Mailed Una M. Perez
Administrative Law I udge

UMP/ch

# 139565
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NOTICE OF RIGHT TO FILE EXCEPTIONS

Any party may file exceptions to this Proposed Decision with the Board of Physicians and
request a hearing on the exceptions. The exceptions must be written and be filed within fifteen (15)
working days from the date of the proposed order. The exceptions and request for hearing must be
addressed to the Board of Physicians, 4201 Patterson Avenue, Baltimore, MD, 2121 5-2299, Atin:
Geneva Goode, Administrative Aide to Supervisor, Compliance Administration. A copy of the
exceptions should be mailed to the opposing attorney. The opposing party will have fifteen (15)
days from the receipt of any written exceptions to file gxceptions in response, and to request a
hearing on the exceptions, pursuant to correspondence to Geneva Goode, Administrative Aide to
Supervisor, Compliance Administration. Md. Code Ann., State Gov't § 10-220 (2009) and
COMAR 10.32.02.03F. : '

The Office of Administrative Hearings is not a party to any review process.

Copies mailed to:

Natasha Wesker and Francesca Gibbs
Assistant Attornéys General
Administrative Prosecutors, HOPL
Office of the Attorney General

300 West Preston Street, Suite 201
Baltimore, MD 21201

Conrad W. Varner, Esquire
Varner & Goudry, P.C.

121 Bast Patrick Street -
Frederick, MD 21701

William Launder, M.D.
525 Broadwater Way
Gibson Island, MD 21056

Christine Farrelly, Supervisor
Compliance Administration
State Board of Physicians
4201 Patterson Avenue
Baltimore, MD 21215

Carole J. Catalfo, Executive Director
State Board of Physicians

47201 Patterson Avenue, 3* Floor
Baltimore, MD 21215
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Rosalind Spellman, Administrative Officer

Health Occupations Prosecution and Litigation Division
Office of the Attorney General

300 West Preston Street, Room 201

Baltimore, MD 21201

Paul T. Elder, M.D., Chairman
State Board of Physicians

Metro Executive Plaza

4201 Patterson Avenue, Third Floor
Baltimore, MD 21215

John Nugent, Principal Counsel

Health Occupations Prosecution and Litigation Division
Office of the Attorney General

300 West Preston Street, Room 201

Baltimore, MD 21201

Andrea Mathias, M.D., Chairman
State Board of Physicians

Metro Executive Plaza

4201 Patterson Avenue, Third Floor
Raltimore, MD 21215
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